
I MINA'TRENTAI SAIS NA LIHESLATURAN GUÅHAN
 RESOLUTIONS

Resolution No. Sponsor Title Date Intro Date of Presentation Date Adopted Date Referred Referred to
PUBLIC

HEARING
DATE

DATE
COMMITTEE

REPORT FILED
NOTES

46-36 (LS)

 Clynton E. Ridgell Relative to urging the National Marine Fisheries Service (NMFS) to delay the proposed coral
critical habitat designation process until such time that the 5-Year Coral Status Review and
Coral Recovery Plan can be completed, as well as urging the Department of Agriculture to
work in coordination with NMFS to identify appropriate coral critical habitat for Guam using
the “Best Scientific Information Available.”

3/23/21
9:04 a.m.

3/23/21 Author 3/31/21
2:00 p.m.

4/13/21
8:00 a.m.

As amended by the 
Author

Intro/Ref/History LOG
4/15/2021 10:19 AM



Clynton E. Ridgell 
Senator – 36th Guam Legislature 

238 Archbishop Flores St ∙ Suite 906 – DNA Building ∙ Hagåtña GU 96910 
Phone: (671) 475-4983 ∙ Fax: (671) 475-4768 

sen.cridgell@teleguam.net 

April 7, 2021 

The Honorable Therese M. Terlaje

Speaker 

I Mina'trentai Sais na Liheslaturan Guåhan
163 Chalan Santo Papa 

Hagåtña, Guam 96910 

VIA: The Honorable Tina Rose Muña Barnes

Chairperson, Committee on Rules 

Re: Report on Resolution No. 46-36 (LS) As amended by the Author

Håfa Adai Speaker Terlaje:

Transmitted herewith for consideration by the Body is the Report on Resolution No. 46-36 (LS)

As amended by the Author - Clynton E. Ridgell – “Relative to urging the National Marine 
Fisheries Service (NMFS) to delay the proposed coral critical habitat designation process until 
such time that the 5-Year Coral Status Review and Coral Recovery Plan can be completed, as 
well as urging the Department of Agriculture to work in coordination with NMFS to identify 
appropriate coral critical habitat for Guam using the “Best Scientific Information Available,” 
which was publicly heard on Wednesday, March 31, 2021.

Si Yu'os ma'åse', 

Clynton E. Ridgell 

COMMITTEE ON RULES
RECEIVED:
April 7, 2021

12:41 P.M.

Additional Supporting Documents
Submitted: 

April 9, 2021 
10:24 A.M.

Revisions Rec'd:
April 12, 2021 @ 1:00 P.M. 
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Clynton E. Ridgell 
Senator – 36th Guam Legislature 

238 Archbishop Flores St ∙ Suite 906 – DNA Building ∙ Hagåtña GU 96910 
Phone: (671) 475-4983 ∙ Fax: (671) 475-4768 

sen.cridgell@teleguam.net 

REPORT 

ON 

RESOLUTION NO. 46-36 (LS)

As amended by the Author.  

“Relative to urging the National Marine 
Fisheries Service (NMFS) to delay the 

proposed coral critical habitat designation 
process until such time that the 5-Year Coral 
Status Review and Coral Recovery Plan can 

be completed, as well as urging the 
Department of Agriculture to work in 
coordination with NMFS to identify 

appropriate coral critical habitat for Guam 
using the “Best Scientific Information 

Available.”

Introduced by:
Senator Clynton E. Ridgell 

mailto:sen.cridgell@teleguam.net


Vice Speaker 

TINA ROSE MUÑA BARNES 
CHAIRPERSON, COMMITTEE ON RULES 
I Mina'trentai Sais Na Liheslaturan Guåhan 

GUAM CONGRESS BUILDING | 163 CHALAN SANTO PAPA | HAGÅTÑA, GUAM 96910 
cor@guamlegislature.org  | (671) 472-2461  

 March 23, 2021 

MEMO 
To: Rennae Meno 

Clerk of the Legislature 

Attorney Ana Won Pat-Borja 
Legislative Legal Counsel  

From: Vice Speaker Tina Rose Muña Barnes 
Chairperson, Committee on Rules 

Re: Referral of Resolution No. 46-36 (LS) 

Buenas yan Håfa adai, 

As per my authority as Chairperson of the Committee on Rules, I am forwarding the referral of 
Resolution No. 46-36 (LS) – Clynton E. Ridgell – “Relative to urging the National Marine Fisheries 
Service to delay the proposed coral critical habitat designation process until such time that the 5-year 
coral status review and coral recovery plan can be completed, as well as urging the Department of 
Agriculture to work in coordination with NMFS to identify appropriate coral critical habitat for Guam 
using Best Scientific Information Available.” 

Please ensure that the subject resolution is referred to Senator Clynton E. Ridgell, author of Resolution 
No. 46-36 (LS).  

If you have any questions or concerns, please feel free to contact Mary Maravilla, Committee on Rules 
Director at 472-2461.  

Thank you for your attention to this matter. 

Respectfully, 

Vice Speaker Tina Rose Muña Barnes 
Chairperson, Committee on Rules  

GUAM CONGRESS BUILDING 
163 CHALAN SANTO PAPA  

HAGÅTÑA, GUAM  96910 
TEL 671-472-2461 

COR@GUAMLEGISLATURE.ORG 



Selina Onedera-Salas <sonedera-salas@guamlegislature.org>

FIRST NOTICE of Virtual Public Hearing: March 31, 2021
1 message

Selina Onedera-Salas <sonedera-salas@guamlegislature.org> Wed, Mar 24, 2021 at 8:43 AM
Bcc: PHrg Notice <phnotice@guamlegislature.org>

FOR IMMEDIATE RELEASE 
March 24, 2021

MEMORANDUM
To: All Senators, Stakeholders, Media
From:             Senator Clynton E. Ridgell
Re: FIRST NOTICE of Virtual Public Hearing – March 31, 2021

The Committee on Economic Development, Agriculture, Power and Energy Utilities, and the Arts will conduct a Virtual
Public Hearing on Wednesday, March 31, 2021, via Zoom Video Conference. The Committee will hear and accept
testimony on the items listed in the Agenda below.

AGENDA
9:00 am
Bill No. 63-36 (LS) Clynton E. Ridgell/Tina Rose Muña Barnes – An Act to Amend § 68101 of Chapter 68, Title 5,
Guam Code Annotated, Relative to Requiring Farmers to be Certified as Bona Fide Farmers to Sell Locally Grown
Produce or Aquaculture Products and to Suspend or Revoke Business Licenses from Companies Found in Violation. 

Bill No. 48-36 (COR) V. Anthony Ada – An Act to Amend § 58110(d) of Chapter 58, Title 12 Guam Code Annotated
Relative to Expansion of the Public Investments Options for Qualifying Certificate Holders to Include Municipal Programs
and Projects.

2:00 pm – Resolution No. 46-36 (LS) Clynton E. Ridgell – Relative to urging the National Marine Fisheries Service to
delay the proposed coral critical habitat designation process until such time that the 5-year coral status review and coral
recovery plan can be completed, as well as urging the Department of Agriculture to work in coordination with NMFS to
identify appropriate coral critical habitat for Guam using Best Scientific Information Available.

--

Individuals who wish to participate in the virtual public hearing to provide testimony should contact Ms. Erin M. Grajek at
the Office of Senator Clynton E. Ridgell via email at egrajek@guamlegislature.org or at (671) 475-4983 for further
information and guidance.

Written testimonies may be submitted via email to egrajek@guamlegislature.org; mailed to our office at 238 Archbishop
Flores Street, Suite 906, Hagåtña, Guam 96910; or sent by fax at (671) 475-4768.

The Public Hearing will broadcast LIVE on local television (GTA Channel 21, Docomo Channel 112.4/60.4) and stream
online via i Liheslaturan Guåhan’s live feed.

All government activities, programs, and services are accessible for people with disabilities in compliance with Title II of
the Americans with Disabilities Act (ADA). Should you or interested parties require assistance or special accommodations
to fully participate in this public hearing, please contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell at
(671) 475-4983 or via email at egrajek@guamlegislature.org.

--  
Selina Onedera-Salas
Chief of Staff - Office of Senator Clynton E. Ridgell 
Committee on Economic Development, Agriculture, Power and Energy Utilities, and the Arts
238 Archbishop Flores St 
Suite 906, DNA Building
Hagåtña, Guam 96910
Phone: (671) 475-4983 • Fax: 475-4768
sonedera-salas@guamlegislature.org 

http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2063-36%20(LS).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2048-36%20(COR).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/COR_Res_36th/Res.%20No.%2046-36%20(LS).pdf
mailto:egrajek@guamlegislature.org
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Clynton E. Ridgell 
Senator – 36th Guam Legislature 
Committee on Economic Development, Agriculture, Power and Energy Utilities, 
and the Arts 

 

 
238 Archbishop Flores St ∙ Suite 906 – DNA Building ∙ Hagåtña GU 96910 

Phone: (671) 475-4983 ∙ Fax: (671) 475-4768 
sen.cridgell@teleguam.net 

FOR IMMEDIATE RELEASE 

March 24, 2021 

 

MEMORANDUM 

To: All Senators, Stakeholders, Media 

From: Senator Clynton E. Ridgell 

Re: FIRST NOTICE of Virtual Public Hearing – March 31, 2021 

 

The Committee on Economic Development, Agriculture, Power and Energy Utilities, and the Arts 

will conduct a Virtual Public Hearing on Wednesday, March 31, 2021, via Zoom Video 

Conference. The Committee will hear and accept testimony on the items listed in the Agenda 

below. 

 

AGENDA 

9:00 am 

• Bill No. 63-36 (LS) Clynton E. Ridgell/Tina Rose Muña Barnes – An Act to Amend § 68101 

of Chapter 68, Title 5, Guam Code Annotated, Relative to Requiring Farmers to be Certified 

as Bona Fide Farmers to Sell Locally Grown Produce or Aquaculture Products and to Suspend 

or Revoke Business Licenses from Companies Found in Violation. 

 

• Bill No. 48-36 (COR) V. Anthony Ada – An Act to Amend § 58110(d) of Chapter 58, Title 

12 Guam Code Annotated Relative to Expansion of the Public Investments Options for 

Qualifying Certificate Holders to Include Municipal Programs and Projects. 

 

2:00 pm – Resolution No. 46-36 (LS) Clynton E. Ridgell – Relative to urging the National 

Marine Fisheries Service to delay the proposed coral critical habitat designation process until such 

time that the 5-year coral status review and coral recovery plan can be completed, as well as urging 

the Department of Agriculture to work in coordination with NMFS to identify appropriate coral 

critical habitat for Guam using Best Scientific Information Available. 

 

-- 

 

Individuals who wish to participate in the virtual public hearing to provide testimony should 

contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell via email at 

egrajek@guamlegislature.org or at (671) 475-4983 for further information and guidance. Written 

testimonies may be submitted via email to egrajek@guamlegislature.org; mailed to our office at 

238 Archbishop Flores Street, Suite 906, Hagåtña, Guam 96910; or sent by fax at (671) 475-4768. 

 

The Public Hearing will broadcast LIVE on local television (GTA Channel 21, Docomo Channel 

112.4/60.4) and stream online via i Liheslaturan Guåhan’s live feed. 

 

mailto:sen.cridgell@teleguam.net
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2063-36%20(LS).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2048-36%20(COR).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/COR_Res_36th/Res.%20No.%2046-36%20(LS).pdf
mailto:egrajek@guamlegislature.org
mailto:egrajek@guamlegislature.org


 

All government activities, programs, and services are accessible for people with disabilities in 

compliance with Title II of the Americans with Disabilities Act (ADA). Should you or interested 

parties require assistance or special accommodations to fully participate in this public hearing, 

please contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell at (671) 475-4983 

or via email at egrajek@guamlegislature.org. 

mailto:egrajek@guamlegislature.org


Selina Onedera-Salas <sonedera-salas@guamlegislature.org>

SECOND NOTICE of Virtual Public Hearing: March 31, 2021 
1 message

Selina Onedera-Salas <sonedera-salas@guamlegislature.org> Mon, Mar 29, 2021 at 8:51 AM
Bcc: PHrg Notice <phnotice@guamlegislature.org>

FOR IMMEDIATE RELEASE
March 29, 2021
 
MEMORANDUM
To:                  All Senators, Stakeholders, Media
From:             Senator Clynton E. Ridgell
Re:                  SECOND NOTICE of Virtual Public Hearing – March 31, 2021
 
The Committee on Economic Development, Agriculture, Power and Energy Utilities, and the Arts will conduct a Virtual
Public Hearing on Wednesday, March 31, 2021, via Zoom Video Conference. The Committee will hear and accept
testimony on the items listed in the Agenda below.
 

AGENDA
9:00 am
Bill No. 63-36 (LS) Clynton E. Ridgell/Tina Rose Muña Barnes – An Act to Amend § 68101 of Chapter 68, Title 5,
Guam Code Annotated, Relative to Requiring Farmers to be Certified as Bona Fide Farmers to Sell Locally Grown
Produce or Aquaculture Products and to Suspend or Revoke Business Licenses from Companies Found in Violation.

Bill No. 48-36 (COR) V. Anthony Ada – An Act to Amend § 58110(d) of Chapter 58, Title 12 Guam Code Annotated
Relative to Expansion of the Public Investments Options for Qualifying Certificate Holders to Include Municipal Programs
and Projects.

 
2:00 pm – Resolution No. 46-36 (LS) Clynton E. Ridgell – Relative to urging the National Marine Fisheries Service to
delay the proposed coral critical habitat designation process until such time that the 5-year coral status review and coral
recovery plan can be completed, as well as urging the Department of Agriculture to work in coordination with NMFS to
identify appropriate coral critical habitat for Guam using Best Scientific Information Available.
 
--
 
Individuals who wish to participate in the virtual public hearing to provide testimony should contact Ms. Erin M. Grajek at
the Office of Senator Clynton E. Ridgell via email at egrajek@guamlegislature.org or at (671) 475-4983 for further
information and guidance. Written testimonies may be submitted via email to egrajek@guamlegislature.org; mailed to our
office at 238 Archbishop Flores Street, Suite 906, Hagåtña, Guam 96910; or sent by fax at (671) 475-4768.
 
The Public Hearing will broadcast LIVE on local television (GTA Channel 21, Docomo Channel 112.4) and stream online
via i Liheslaturan Guåhan’s YouTube live feed.
 
All government activities, programs, and services are accessible for people with disabilities in compliance with Title II of
the Americans with Disabilities Act (ADA). Should you or interested parties require assistance or special accommodations
to fully participate in this public hearing, please contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell at
(671) 475-4983 or via email at egrajek@guamlegislature.org.

--  
Selina Onedera-Salas
Chief of Staff - Office of Senator Clynton E. Ridgell 
Committee on Economic Development, Agriculture, Power and Energy Utilities, and the Arts
238 Archbishop Flores St 
Suite 906, DNA Building
Hagåtña, Guam 96910
Phone: (671) 475-4983 • Fax: 475-4768
sonedera-salas@guamlegislature.org 

http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2063-36%20(LS).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2048-36%20(COR).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/COR_Res_36th/Res.%20No.%2046-36%20(LS).pdf
mailto:egrajek@guamlegislature.org
mailto:egrajek@guamlegislature.org
https://www.youtube.com/channel/UCWGC3ELFeriK7HtSuf70tyg
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Clynton E. Ridgell 
Senator – 36th Guam Legislature 
Committee on Economic Development, Agriculture, Power and Energy Utilities, 
and the Arts 

238 Archbishop Flores St ∙ Suite 906 – DNA Building ∙ Hagåtña GU 96910 
Phone: (671) 475-4983 ∙ Fax: (671) 475-4768 

sen.cridgell@teleguam.net 

FOR IMMEDIATE RELEASE 

March 29, 2021 

MEMORANDUM 

To: All Senators, Stakeholders, Media 

From: Senator Clynton E. Ridgell 

Re: SECOND NOTICE of Virtual Public Hearing – March 31, 2021 

The Committee on Economic Development, Agriculture, Power and Energy Utilities, and the Arts 

will conduct a Virtual Public Hearing on Wednesday, March 31, 2021, via Zoom Video 

Conference. The Committee will hear and accept testimony on the items listed in the Agenda 

below. 

AGENDA 

9:00 am 

• Bill No. 63-36 (LS) Clynton E. Ridgell/Tina Rose Muña Barnes – An Act to Amend § 68101

of Chapter 68, Title 5, Guam Code Annotated, Relative to Requiring Farmers to be Certified

as Bona Fide Farmers to Sell Locally Grown Produce or Aquaculture Products and to Suspend

or Revoke Business Licenses from Companies Found in Violation.

• Bill No. 48-36 (COR) V. Anthony Ada – An Act to Amend § 58110(d) of Chapter 58, Title

12 Guam Code Annotated Relative to Expansion of the Public Investments Options for

Qualifying Certificate Holders to Include Municipal Programs and Projects.

2:00 pm – Resolution No. 46-36 (LS) Clynton E. Ridgell – Relative to urging the National 

Marine Fisheries Service to delay the proposed coral critical habitat designation process until such 

time that the 5-year coral status review and coral recovery plan can be completed, as well as urging 

the Department of Agriculture to work in coordination with NMFS to identify appropriate coral 

critical habitat for Guam using Best Scientific Information Available. 

-- 

Individuals who wish to participate in the virtual public hearing to provide testimony should 

contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell via email at 

egrajek@guamlegislature.org or at (671) 475-4983 for further information and guidance. Written 

testimonies may be submitted via email to egrajek@guamlegislature.org; mailed to our office at 

238 Archbishop Flores Street, Suite 906, Hagåtña, Guam 96910; or sent by fax at (671) 475-4768. 

The Public Hearing will broadcast LIVE on local television (GTA Channel 21, Docomo Channel 

112.4) and stream online via i Liheslaturan Guåhan’s live feed. 

mailto:sen.cridgell@teleguam.net
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2063-36%20(LS).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2048-36%20(COR).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/COR_Res_36th/Res.%20No.%2046-36%20(LS).pdf
mailto:egrajek@guamlegislature.org
mailto:egrajek@guamlegislature.org


 

All government activities, programs, and services are accessible for people with disabilities in 

compliance with Title II of the Americans with Disabilities Act (ADA). Should you or interested 

parties require assistance or special accommodations to fully participate in this public hearing, 

please contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell at (671) 475-4983 

or via email at egrajek@guamlegislature.org. 

mailto:egrajek@guamlegislature.org


Clynton E. Ridgell 
Senator – 36th Guam Legislature 
Committee on Economic Development, Agriculture, Power and Energy Utilities, 
and the Arts 

238 Archbishop Flores St ∙ Suite 906 – DNA Building ∙ Hagåtña GU 96910 
Phone: (671) 475-4983 ∙ Fax: (671) 475-4768 

sen.cridgell@teleguam.net 

Virtual Public Hearing – via Zoom Video Conference 

Wednesday, March 31, 2021 

2:00 pm 

The Committee will hear and accept testimony on the items listed in the Agenda below. 

AGENDA 

9:00 am 

Bill No. 63-36 (LS) Clynton E. Ridgell/Tina Rose Muña Barnes – An Act to Amend § 68101 

of Chapter 68, Title 5, Guam Code Annotated, Relative to Requiring Farmers to be Certified as 

Bona Fide Farmers to Sell Locally Grown Produce or Aquaculture Products and to Suspend or 

Revoke Business Licenses from Companies Found in Violation. 

Bill No. 48-36 (COR) V. Anthony Ada – An Act to Amend § 58110(d) of Chapter 58, Title 12 

Guam Code Annotated Relative to Expansion of the Public Investments Options for Qualifying 

Certificate Holders to Include Municipal Programs and Projects. 

2:00 pm – Resolution No. 46-36 (LS) Clynton E. Ridgell – Relative to urging the National 

Marine Fisheries Service to delay the proposed coral critical habitat designation process until such 

time that the 5-year coral status review and coral recovery plan can be completed, as well as urging 

the Department of Agriculture to work in coordination with NMFS to identify appropriate coral 

critical habitat for Guam using Best Scientific Information Available. 

-- 

Individuals who wish to participate in the virtual public hearing to provide testimony should 

contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell via email 

at egrajek@guamlegislature.org or at (671) 475-4983 for further information and guidance. 

Written testimonies may be submitted via email to egrajek@guamlegislature.org; mailed to our 

office at 238 Archbishop Flores Street, Suite 906, Hagåtña, Guam 96910; or sent by fax at (671) 

475-4768. 

The Public Hearing will broadcast LIVE on local television (GTA Channel 21, Docomo Channel 

112.4) and stream online via i Liheslaturan Guåhan’s YouTube live feed. 

All government activities, programs, and services are accessible for people with disabilities in 

compliance with Title II of the Americans with Disabilities Act (ADA). Should you or interested 

parties require assistance or special accommodations to fully participate in this public hearing, 

please contact Ms. Erin M. Grajek at the Office of Senator Clynton E. Ridgell at (671) 475-4983 

or via email at egrajek@guamlegislature.org.  

mailto:sen.cridgell@teleguam.net
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2063-36%20(LS).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/Bills_Introduced_36th/Bill%20No.%2048-36%20(COR).pdf
http://www.guamlegislature.com/36th_Guam_Legislature/COR_Res_36th/Res.%20No.%2046-36%20(LS).pdf
mailto:egrajek@guamlegislature.org
mailto:egrajek@guamlegislature.org
https://www.youtube.com/channel/UCWGC3ELFeriK7HtSuf70tyg
mailto:egrajek@guamlegislature.org


Clynton E. Ridgell 
Senator – 36th Guam Legislature 

Page 1 of 1 
238 Archbishop Flores St ∙ Suite 906 – DNA Building ∙ Hagåtña GU 96910 

Phone: (671) 475-4983 ∙ Fax: (671) 475-4768 
sen.cridgell@teleguam.net 

VIRTUAL PUBLIC HEARING SIGN-IN SHEET 

Senator Clynton E. Ridgell 

Wednesday – March 31, 2021 • 2:00 pm 

Zoom Video Conference 

Resolution No. 46-36 (LS) - Clynton E. Ridgell – Relative to urging the National Marine Fisheries Service to delay the proposed

coral critical habitat designation process until such time that the 5-year coral status review and coral recovery plan can be completed, 

as well as urging the Department of Agriculture to work in coordination with NMFS to identify appropriate coral critical habitat for 

Guam using Best Scientific Information Available. 

NAME 

AGENCY/ 

ORGANIZATION POSITION TESTIMONY 

CONTACT 

INFORMATION 

1. Chelsa Muña-Brecht, Director Department of Agriculture 
SUPPORT ☒ 

OPPOSE ☐ 

WRITTEN ☐ 

ORAL ☒ chelsa.munabrecht@doag.guam.gov 

2. Edwin Reyes

Guam Coastal Management 

Program 
SUPPORT ☒ 

OPPOSE ☐ 
WRITTEN ☐ 

ORAL ☒ edwin.reyes@bsp.guam.gov 

3. David Burdick UOG Marine Lab 
SUPPORT ☒ 

OPPOSE ☐ 

WRITTEN ☒ 

ORAL ☐ 

4. Julian Janssen
Coastal Management Program 

Bureau of Statistics and Plans 
SUPPORT ☐ 

OPPOSE ☐ 

WRITTEN ☐ 

ORAL ☐ julian.janssen@bsp.guam.gov 

SUPPORT ☐ 

OPPOSE ☐ 

WRITTEN ☐ 

ORAL ☐ 

SUPPORT ☐ 

OPPOSE ☐ 

WRITTEN ☐ 

ORAL ☐ 

SUPPORT ☐ 

OPPOSE ☐ 

WRITTEN ☐ 

ORAL ☐ 

SUPPORT ☐ 

OPPOSE ☐ 

WRITTEN ☐ 

ORAL ☐ 

SUPPORT ☐ 

OPPOSE ☐ 

WRITTEN ☐ 

ORAL ☐ 

X
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Director’s Office 300-7968  | Agricultural Dev. Services 300-7973  | Animal Health 300-7965 
Aquatic & Wildlife Resources (DAWR) 735-0294  | Forestry & Soil Resources 300-7975 

Plant Nursery 300-7974  | Biosecurity Division 475-1427  | Pest Hotline 475-7378 
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April 05, 2021 

Senator Clynt Ridgell 
Chairperson, Committee on Economic Development,  
Agriculture, Power and Energy Utilities, and the Arts 
238 Archbishop Flores St. Suite 906 
DNA Building 
Hagatña, Guam 96910 

RE:  Statement of Support for Resolution 46-36 (LS) 

Hafa Adai Senator Ridgell, 

The Department of Agriculture (DOAG) is offering this letter of support for Resolution 46-36 
(LS).   The proposed designation of Critical Habitat in Guam’s state managed waters is a 
serious issue that warrants this legislative resolution.   

On November 27th, NOAA's National Marine Fisheries Service (NMFS) published a proposed 
rule for designating critical habitat for seven species of Indo-Pacific corals.   
The proposed rule will impact American Samoa, CNMI, and Guam. According to NMFS, 
three of the seven corals listed under the Endangered Species Act may be found in Guam's 
territorial waters within zero to 40 meters (131 feet).   NMFS requested each of the territories 
submit comments by January 26, 2021.  Given that this was published the day after 
Thanksgiving and had no public hearings scheduled or announced, the proposed rule was not 
on anyone's radar.   

In December, I (virtually) attended the 184th Western Pacific Regional Fisheries Management 
Council (WestPac) meeting.   NMFS gave a PowerPoint presentation introducing this proposed 
rule to the council.  I was alarmed when I saw the maps for the designated areas, quickly 
looked through the proposed rule, and had many questions, one of which was about holding 
public hearings, even virtually, for each of the jurisdictions.   Michael Tosatto, the 
Reginal Administrator of NMFS Pacific Island Regional Office (PIRO), stated they had no 
plans for public hearings.  Both I and the CNMI council member, John Gourley, requested that 
public hearings be held and that the deadline for public comment be extended.  The WestPac 
Council followed suit and sent an official letter to Mr. Tosatto after we concluded council 
meetings.   NMFS has complied with the request.   

Public hearings were held on January 20th 4:00 p.m. -7:00 p.m. ChSt and January 22nd 1:00 
p.m. - 4:00 p.m. ChSt.   
The deadline to submit comments has been extend to February 25th, then March 26th, and now 
May 26th.   
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All of this is still grossly unsatisfactory and unacceptable.  I met with our team of fisheries 
biologists to review and discuss the proposed rule.  I then had a meeting with the CNMI DFW 
Director and his staff, the American Samoa director of DMWR and his staff, and WestPac 
staff.  We formed a working group to develop a unified plan of approach to address the CH 
proposed rule. We are in complete agreement that not only is this a bad rule, it is federal 
overreach and will impact our research, local projects, and economic development.   With this 
agreement in mind, a letter was drafted for all three Governors to review and sign.  The letter 
was sent to NMFS Assistant Administrator Chris Oliver.  I have attached the letter for your 
review.  
 
PERTINENT INFORMATION REGARDING THE PROPOSED RULE 
The only entity exempted from any of this on any of our islands is DoD.  Please have a look at 
the attached maps.  Guam's maps are on pages 3-4, however, all of the maps are 
worrisome.  Some of our concerns with the maps and proposed rule are identified below. 
 
1.  No relevant government agencies in either of the three territories was consulted before the 
Critical Habitat Designation Proposed Rule was issued. 
 
2.  Three of the seven listed species are identified as being in Guam's and CNMI's territorial 
waters, however, NMFS has not conducted any recent mapping or surveying to determine if 
the coral exist or where colonies may be located.  Despite this, NMFS is choosing to designate 
ALL of our territorial waters from zero (0) to 131 ft as critical habitat.  Please see attached 
maps. 
 
3.  The science behind the proposed rule is NOT "the best available science" since (a) NMFS 
has not mapped or surveyed Guam's coastal waters in recent years to determine where coral 
colonies exist; (b) It is necessary to test the DNA of coral to differentiate between the nearly 
400 species present in Guam's waters and tests have not been conducted; (c) some of the 
coastal sections/waters identified do not fit NMFS' definition of consolidated, hard substrate 
free of sediment or algae which NMFS suggests to be "proposed critical habitat attributes that 
are essential for the conservation of the listed coral"  
*Immediately I think of Talofofo Bay, a proposed site for a new boat ramp that would now 
face a new layer of federal permitting bureaucracy,  that is absolutely not consolidated, hard 
substrate free of sediment.  It is the exact opposite of this.  It is silty and soft. 
 
4. This designation will automatically result in a "federal nexus" for permitting.  Government 
of Guam and private sector projects that require federal permitting in water, and potentially 
even terrestrial projects, will be impacted, e.g. underwater fiber optic cables.  Currently, 
federal permitting typically causes delays of months to sometimes years. What resources does 
NMFS have to deal with an influx of hundreds to possibly thousands of new permits annually, 
biennially...? In the first public hearing NMFS said they will not be receiving any additional 
resources or support to address this influx. 
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5.   Our federally funded coral monitoring project, that has been on-going for years informed 
NOAA several years ago that it is unclear if two of the three species still exist here as 
the reporting biologists had only seen two colonies in several years and is no longer able to 
find the two colonies.  This was Mr. David Burdick.  Senator Ridgell read his corresponding 
testimony into the record.  
 
6.  NFMS is conducting a 5-year review of Critical Habitat, while designating CH.  NMFS 
needs to delay any CH rule until the 5-year review is completed.  It seems NMFS is rushing to 
establish this proposed CH rule, knowing that the assessment is pending.   
 
On March 9, I, along with the Secretary of Division of Land and Natural Resources 
(CNMI), Director of  Marine and Wildlife Resources (American Samoa), and the Executive 
Director of the Western Pacific Regional Fisheries Management Council and members of her 
staff met with Mr. Samuel D. Rauch, the Deputy Assistant Administrator for Regulatory 
Programs NOAA Fisheries Directorate.  During the meeting we asked that NMFS delay the 
final rule for the designation of critical habitat until after the completion of the five-year 
review. Rather than granting our request, Mr. Rauch gave a sixty-day extension.  
 
There are a few other substantive concerns that we address in our comments.  They are quite 
comprehensive so for the sake of brevity I will just list some salient points: 
 
a) We already have mechanisms in place, both federal and local, that are designed to protect 
our coral and essential fish habitat. 
 
b) This rule will have negative impacts and delays on private projects beginning with 
developments on one acre. 
 
c) If DOD properties are exempted because of the Sikes Act and INRMP plans, then so should 
our territorial waters as Gov Guam has and continues to work diligently to draft documents, 
plans and laws to protect and conserve corals reef habitat.  
 
This comprehensive list is not complete but identifies many of our concerns and reasons for 
support of this resolution. If you have any questions or want more information, please feel free 
to email me or call me at 488-8384.  
 
 
 
      Saina Ma’ase’, 
 
 
 
      Chelsa Muna-Brecht 
      DIRECTOR 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 223 and 226 

[Docket No: 200918–0249] 

RIN 0648–BJ52 

Endangered and Threatened Species; 
Critical Habitat for the Threatened 
Indo-Pacific Corals 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Proposed rule; request for 
comments. 

SUMMARY: We, the National Marine 
Fisheries Service (NMFS), propose to 
designate critical habitat for the seven 
threatened corals in U.S. waters in the 
Indo-Pacific (Acropora globiceps, 
Acropora jacquelineae, Acropora retusa, 
Acropora speciosa, Euphyllia 
paradivisa, Isopora crateriformis, and 
Seriatopora aculeata) pursuant to 
section 4 of the Endangered Species Act 
(ESA). Seventeen specific occupied 
areas containing physical features 
essential to the conservation of these 
coral species are being proposed for 
designation as critical habitat; these 
areas contain approximately 600 square 
kilometers (km2; 230 square miles) of 
marine habitat. We have considered 
positive and negative economic, 
national security, and other relevant 
impacts of the proposed designations, 
and we propose to exclude two areas 
from the critical habitat designations 
due to anticipated impacts on national 
security. We are soliciting comments 
from the public on all aspects of the 
proposal, including our identification of 
the geographical area and depths 
occupied by the species, the physical 
and biological feature essential to the 
coral species’ conservation and 
identification, areas not included and 
excluded, and consideration of impacts 
of the proposed action. 
DATES: Comments on this proposal must 
be received by January 26, 2021. 

Public hearings: If requested, we will 
hold at least one public hearing on this 
proposed rule. 
ADDRESSES: You may submit comments, 
identified by the docket number 
NOAA–NMFS–2016–0131, by any of the 
following methods: 

• Electronic Submissions: Submit all 
electronic public comments via the 
Federal eRulemaking Portal. Go to 
www.regulations.gov/ 
#!docketDetail;D=NOAA-NMFS-2016- 

0131 click the ‘‘Comment Now’’ icon, 
complete the required fields, and enter 
or attach your comments. 

• Mail: Lance Smith, Protected 
Resources Division, NMFS, Pacific 
Islands Regional Office, NOAA Inouye 
Regional Center, 1845 Wasp Blvd., Bldg. 
176, Honolulu, HI 96818. 

Instructions: You must submit 
comments by one of the previously 
described methods to ensure that we 
receive, document, and consider them. 
Comments sent by any other method, to 
any other address or individual, or 
received after the end of the comment 
period, may not be considered. All 
comments received are a part of the 
public record and will generally be 
posted to http://www.regulations.gov 
without change. All Personal Identifying 
Information (for example, name, 
address, etc.) voluntarily submitted by 
the commenter may be publicly 
accessible. Do not submit confidential 
business information or otherwise 
sensitive or protected information. 

NMFS will accept anonymous 
comments (enter ‘‘N/A’’ in the required 
fields if you wish to remain 
anonymous). 
FOR FURTHER INFORMATION CONTACT: 
Lance Smith, NMFS, Pacific Islands 
Regional Office, 808–725–5131, 
lance.smith@noaa.gov; or, Celeste Stout, 
NMFS, Office of Protected Resources, 
301–427–8436, celeste.stout@noaa.gov. 
SUPPLEMENTARY INFORMATION: In 
accordance with section 4(b) of the ESA 
(16 U.S.C. 1533) and our implementing 
regulations (50 CFR 424.12), this 
proposed rule is based on the best 
scientific information available 
concerning the range, biology, habitat, 
threats to the habitat, and conservation 
objectives for the seven threatened 
corals in U.S. waters of the Indo-Pacific 
(Acropora globiceps, A. jacquelineae, A. 
retusa, A. speciosa, Euphyllia 
paradivisa, Isopora crateriformis, and 
Seriatopora aculeata). We reviewed the 
available information and have used it 
to identify physical and biological 
features essential to the conservation of 
each coral, the specific areas within the 
occupied areas that contain the essential 
physical and biological features that 
may require special management 
considerations or protections, the 
Federal activities that may impact the 
physical or biological features or areas, 
and the potential impacts of designating 
critical habitat for these seven Indo- 
Pacific corals. The economic, national 
security, and other relevant impacts of 
the proposed critical habitat 
designations for these coral species are 
described in the draft document titled, 
‘‘Endangered Species Act Critical 

Habitat Information Report: Basis and 
Impact Considerations of Critical 
Habitat Designations for Threatened 
Indo-Pacific Corals,’’ hereafter referred 
to as the Draft Information Report 
(NMFS, 2019). This supporting 
document is available at https://
www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals, at 
www.regulations.gov, or upon request 
(see FOR FURTHER INFORMATION CONTACT). 

Background 
We listed 20 coral species as 

threatened under the ESA on September 
10, 2014 (79 FR 53851). Although 15 of 
the listed species occur in the Indo- 
Pacific, only 7 of the listed coral species 
have been found in U.S. waters: A. 
globiceps, A. jacquelineae, A. retusa, A. 
speciosa, E. paradivisa, I. crateriformis, 
and S. aculeata. These seven species 
have been found in the U.S. 
jurisdictions of American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands (CNMI), and the Pacific 
Remote Island Area (PRIA). The final 
listing determinations were based on the 
best available information on a suite of 
demographic, spatial, and susceptibility 
components that influence the species’ 
vulnerability to extinction in the face of 
continuing threats over the foreseeable 
future. All 20 listed species have 
undergone some level of population 
decline and are susceptible to multiple 
threats, including: Ocean warming, 
diseases, ocean acidification, ecological 
effects of fishing, and land-based 
sources of pollution. We found that 
aspects of the species’ demography and 
distribution buffer the effects of these 
threats. Although we have no 
information that indicates that these 
species are currently in danger of 
extinction, we determined that they all 
are likely to become endangered 
throughout all of their ranges within the 
foreseeable future as a result of a 
combination of threats, the most severe 
of which are related to climate change. 
As such, we listed them as threatened. 
The following proposed rule is based on 
our Draft Information Report and peer 
review comments on the report. All of 
the information that we used to make 
our determinations in this proposed rule 
is contained in that report. The Draft 
Information Report is available at 
https://www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals, at 
www.regulations.gov, or upon request 
(see FOR FURTHER INFORMATION CONTACT). 

Natural History 
This section summarizes life history 

and biological characteristics of Indo- 
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Pacific reef-building corals to provide 
context for the identification of the 
physical and biological feature essential 
for the conservation of these species. In 
this section, we cover several topic areas 
including an introduction to reef- 
building corals, as well as reproduction, 
settlement and growth, coral habitat 
types, and coral reef ecosystems. There 
is little species-specific information 
available on the life history, 
reproductive biology, and ecology for 
the seven corals that occur in U.S. 
waters of the Indo-Pacific, because 
many of the several hundred Indo- 
Pacific reef-building corals resemble one 
another, thus most investigations to date 
have been at the genus level. We 
provide specific information for each 
species where possible. In addition, we 
provide general information on the 
biology and ecology of the Indo-Pacific 
corals, highlighting traits that these 
seven corals share. The information 
below is largely summarized from the 
final listing rule (79 FR 53851; 
September 10, 2014), and it has been 
updated with the best available 
scientific information to date. The seven 
ESA-listed Indo-Pacific corals are reef- 
building corals. Reef-building corals, in 
the phylum Cnidaria, are marine 
invertebrates that occur as polyps. The 
Cnidaria include true stony corals (class 
Anthozoa, order Scleractinia), the blue 
coral (class Anthozoa, order 
Helioporacea), and fire corals (class 
Hydrozoa, order Milleporina). These 
species secrete massive calcium 
carbonate skeletons that form the 
physical structure of coral reefs. Reef- 
building coral species collectively 
produce coral reefs over time in high- 
growth conditions, but they also occur 
in non-reef habitats. That is, they are 
reef-building, but not reef-dependent. 
About 90 percent of the world’s 
approximately 800 reef-building coral 
species occur in the Indo-Pacific (Veron, 
2000). These unique animals contain 
symbiotic algae within their cells, they 
produce clones of themselves by 
different means, and most of them occur 
as colonies of polyps. Polyps are the 
building blocks of colonies, and colony 
growth occurs both by increasing the 
number of polyps, as well as extending 
the supporting skeleton under each 
polyp. 

Reef-building corals are able to grow 
and thrive in the characteristically 
nutrient-poor environments of tropical 
and subtropical regions due to their 
ability to form mutually beneficial 
symbioses with unicellular 
photosynthetic algae (zooxanthellae) 
living within the host coral’s tissues. 
Zooxanthellae belong to the 

dinoflagellate genus Symbiodinium and 
provide nutrition to the host coral by 
translocating fixed organic carbon and 
other nutrients. In return, they receive 
inorganic waste metabolites from host 
respiration as well as protection from 
grazing. This exchange of nutrients 
allows both partners to flourish and 
helps the coral secrete the calcium 
carbonate that forms the skeletal 
structure of the coral colony, which in 
turn contributes to the formation of the 
reef. Thus, reef-building corals are also 
known as zooxanthellate corals. Some 
corals do not contain zooxanthellae, and 
these species form much smaller 
skeletons, and therefore are not 
considered reef-building. The seven 
ESA-listed Indo-Pacific corals discussed 
in this proposed rule are zooxanthellate 
species, and thus are reef-building, 
because they contain symbiotic algae in 
their cells, enabling them to grow large 
skeletons that contribute to the physical 
structure of coral reefs. 

Coral polyps can occur as free-living, 
solitary polyps (e.g., fungiids) or as 
colonies of polyps, depending on the 
species. Most reef-building coral species 
are colonial, producing colonies made 
up of dozens to thousands of polyps that 
are connected seamlessly through tissue 
and skeleton. In a colonial species, a 
single larva will develop into a discrete 
unit (the primary polyp) that then 
produces modular units of itself (i.e., 
genetically-identical copies, or clones, 
of the primary polyp, otherwise known 
as clones). Each polyp consists of a 
column with mouth and tentacles on the 
upper side growing on top of a calcium 
carbonate skeleton, which the polyps 
produce through the process of 
calcification. Colony growth is achieved 
mainly through the addition of more 
cloned polyps. The colony can continue 
to exist even if numerous polyps die, or 
if the colony is broken apart or 
otherwise damaged. The seven listed 
Indo-Pacific corals are all colonial 
species, although polyp size, colony 
size, and colony morphology vary 
considerably by species and also based 
on environmental variables in different 
habitats. Colonies themselves can 
produce clones, most commonly 
through fragmentation or budding 
(described in more detail below). Clones 
can also be produced in some species by 
asexual larvae or polyp bail-out (a rare 
case when an individual polyp breaks 
away from the colony due to poor 
environmental conditions and re-settles 
elsewhere). The seven listed Indo- 
Pacific corals are all clonal species, both 
as colonies of cloned polyps, and with 
the ability to produce clones of 
individual colonies. The way they 

produce colony-level clones varies by 
species. For example, branching species 
are much more likely than encrusting 
species to produce clones via 
fragmentation; Brainard et al., 2011). 

Corals use a number of diverse 
reproductive strategies that have been 
researched extensively; however, many 
individual species’ reproductive modes 
remain poorly described. Most coral 
species use both sexual and asexual 
propagation. Sexual reproduction in 
corals is primarily through 
gametogenesis (i.e., development of eggs 
and sperm within the polyps). Some 
coral species have separate sexes 
(gonochoric), while others are 
hermaphroditic. Strategies for 
fertilization are either by brooding 
(internal fertilization) or broadcast 
spawning (external fertilization). 
Asexual reproduction in coral species 
most commonly involves fragmentation, 
by which colony pieces or fragments are 
dislodged from larger colonies and 
establish new colonies, although the 
budding of new polyps within a colony 
can also be considered asexual 
reproduction. In many species of 
branching corals, fragmentation is a 
common and sometimes dominant 
means of propagation (79 FR 53852, 
September 10, 2014). 

Of the seven listed Indo-Pacific 
species, A. retusa, A. globiceps, and A. 
jacquelineae are all hermaphroditic 
spawners. The reproductive 
characteristics of A. speciosa have not 
yet been determined, but most other 
Acropora species are also 
hermaphroditic spawners. Euphyllia 
paradivisa’s reproductive mode is 
unknown and other Euphyllia species 
exhibit a variety of reproductive 
characteristics, so it is unclear which is 
most probable for the species. The 
reproductive characteristics of I. 
crateriformis and S. aculeata have also 
not been determined, but other similar 
species of both Isopora and Seriatopora 
are simultaneous hermaphroditic 
brooders. As for skeletal growth, there is 
no species-specific information 
available, but branching Acropora 
species such as the four listed Acropora 
species are typically relatively fast- 
growing (Brainard et al., 2011). 

Coral larvae presumably experience 
considerable mortality from predation 
or other factors prior to settlement and 
metamorphosis. Such mortality cannot 
be directly observed, but is inferred 
from the large number of eggs and 
sperm spawned versus the much 
smaller number of recruits observed 
later. Little is known concerning the 
settlement patterns of planulae (free- 
swimming larvae) of the listed Indo- 
Pacific corals. In general, upon proper 
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stimulation, coral larvae, whether 
released from parental colonies or 
developed in the water column external 
to the parental colonies (like Acropora 
spp.), settle and metamorphose on 
appropriate substrates. Biological and 
physical factors that have been shown to 
affect spatial and temporal patterns of 
coral recruitment include substrate 
availability and community structure, 
grazing pressure, fecundity, mode and 
timing of reproduction, behavior of 
larvae, hurricane disturbance, physical 
oceanography, the structure of 
established coral assemblages, and 
chemical cues. Like most corals, the 
listed Indo-Pacific corals require hard, 
consolidated substrate, including 
attached, dead coral skeleton, for their 
larvae to settle. Algal growth limits the 
amount of hard substrate available to 
coral settlement, and a low nutrient 
environment is less conducive to algal 
growth. Once larvae are able to settle 
onto appropriate hard substrate, 
metabolic energy is diverted to colony 
growth and maintenance. 

Reef-building corals combine calcium 
and carbonate ions derived from 
seawater into crystals that form their 
skeletons. Skeletal expansion rates vary 
greatly by taxa, morphology, location, 
habitat and other factors. For example, 
in general, branching species (e.g., most 
Acropora species) have much higher 
skeletal extension rates than massive 
species (e.g., massive Porites species). 
The energy required to produce new 
polyps and build calcium carbonate 
skeleton is provided by the symbiotic 
relationship corals have with 
photosynthetic zooxanthellae. The 
zooxanthellae require light to 
photosynthesize, thus lower water 
clarity (i.e., poor transparency) reduces 
the host coral’s energy, growth and 
survival by limiting the amount of light 
that penetrates the water. Lower water 
clarity sharply reduces photosynthesis 
in zooxanthellae with moderate 
reductions in adult colony survival and 
calcification. The skeletons of coral 
colonies are bound together by 
cementation, resulting in the formation 
of coral reefs. Species with high 
recruitment rates or fast growth rates 
may have the ability to recover more 
quickly from disturbances. 
Additionally, long-lived species with 
large colony size can sustain partial 
mortality (fission) and still have the 
potential for persistence and regrowth 
(79 FR 53852, September 10, 2014). 
Additional information on the biological 
requirements for reproduction, 
settlement, and growth is provided 
below in the Physical and Biological 

Features Essential for Conservation 
section. 

Shallow coral reefs are fragile 
ecosystems that exist in a narrow band 
of environmental conditions that allow 
the skeletons of reef-building coral 
species to grow quickly enough for reef 
accretion to outpace reef erosion. High- 
growth conditions for reef-building 
corals include clear, warm waters with 
abundant light, and low levels of 
nutrients, sediments, and freshwater. 
The three broad categories of coral reefs 
are fringing reefs, barrier reefs, and 
atolls. Fringing reefs are mostly close to 
coastlines, and usually have a high 
component of non-carbonate sediment. 
Barrier reefs are offshore and are 
composed of wave-resistant 
consolidated limestone. Atolls are 
usually a wall of reefs partially or 
completely enclosing a central lagoon. 
There are not sharp differences that 
clearly mark boundaries between reef 
types. For example, fringing reefs 
gradually become barrier reefs with 
increasing distance from shore. Also, 
the shape of both barrier reefs and atolls 
is largely determined by the bathymetry 
of the substratum, producing many 
irregularly shaped reefs that are 
intermediary between the two types. 
Isolated reefs that do not fit any of these 
descriptions are referred to as platform 
reefs. Despite the differences between 
the reef categories, most fringing reefs, 
barrier reefs, atolls, and platform reefs 
consist of a reef slope, a reef crest, and 
a back-reef, which in turn are typically 
characterized by distinctive habitats. 
The characteristics of coral reef habitat 
vary greatly by reef categories, locations, 
latitudes, frequency of disturbance, etc., 
and there is also much variability 
within each habitat type. Temporal 
variability in coral habitat conditions is 
also very high, both cyclically (e.g., from 
tidal, seasonal, annual, and decadal 
cycles) and episodically (e.g., storms, 
temperature anomalies, etc.). Together, 
all these factors contribute to the habitat 
heterogeneity of coral reefs across the 
Indo-Pacific, as described in more detail 
in the final listing rule (79 FR 53852; 
September 10, 2014). 

As described previously, reef-building 
corals are not dependent on coral reefs, 
and many of these species can thrive in 
low-growth conditions where skeletal 
growth is inadequate to result in 
accretion of coral reefs. ‘‘Non-reef 
habitat’’ refers to hard substrates where 
reef-building corals can grow, including 
marginal habitats where conditions 
prevent reef development (e.g., turbid or 
high-latitude or upwelling-influenced 
areas) and recently available habitat 
(e.g., lava flows). All the listed species 
can occur in both shallow coral reef and 

non-reef habitats, provided that hard 
substrate and suitable water quality are 
present. The term ‘‘mesophotic habitat’’ 
refers to hard substrates deeper than 30 
m. Shallow coral reefs, non-reef 
habitats, and mesophotic habitats are 
not necessarily sharply delineated from 
one another, thus one may gradually 
blend into another. The total area of 
non-reef and mesophotic habitats is 
likely greater than the total area of 
shallow coral reef habitats within the 
ranges of the listed corals (79 FR 53852; 
September 10, 2014). Despite the large 
amount of variability in habitats 
occupied by corals, they have several 
characteristics in common that provide 
the fundamental support necessary for 
coral settlement and growth, including 
hard substrate and low-nutrient, clear 
water with good light penetration. 

The seven listed Indo-Pacific species 
within U.S. waters vary in their 
recorded depth ranges and habitat types. 
Acropora globiceps occurs on upper reef 
slopes, reef flats, and adjacent habitats. 
In the final listing rule, the best 
available information indicated this 
species occurs in depths ranging from 0 
to 8 meters (m). However, in 2015, we 
learned that A. globiceps has been 
observed in American Samoa at 11 m 
(Asili, Tutuila) and 18 m in the National 
Park of American Samoa on the north 
side of Tutuila (D. Fenner, pers. comm., 
2015). Based on the new information, 
we consider the rangewide depth 
distributions of A. globiceps to be 0 to 
20 m. Acropora jacquelineae is found in 
numerous subtidal reef slope and back- 
reef habitats, including but not limited 
to, lower reef slopes, walls and ledges, 
mid-slopes, and upper reef slopes 
protected from wave action, and its 
depth range is 10 to 35 m (D. Fenner, 
pers. comm. 2015). Acropora retusa 
occurs in shallow reef slope and back- 
reef areas, such as upper reef slopes, 
reef flats, and shallow lagoons. In the 
final listing rule, the best available 
information indicated its depth range to 
be 0 to 5 m. In 2015, we learned that A. 
retusa has been observed in American 
Samoa at 10 m near Asili on Tutuila 
Island (D. Fenner, pers. comm. 2015). 
Based on the previously described new 
information combined with the fact that 
it’s almost always found in shallower 
waters, we consider the rangewide 
depth distribution of A. retusa to be 0 
to 10 m in this rule. Acropora speciosa 
occurs on lower reef slopes and walls, 
especially those characterized by clear 
water and high Acropora diversity, in a 
depth range of 12 to 40 m (Veron, 2014). 
Euphyllia paradivisa is found in 
environments protected from wave 
action on at least upper reef slopes, mid- 
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slope terraces, and lagoons at a depth 
range of 2 to 25 m (Veron, 2014). 
Isopora crateriformis’s predominant 
habitat is shallow, high-wave energy 
environments, including reef flats and 
reef crests, and it also occurs in adjacent 
habitats such as upper reef slopes. It has 
a depth distribution of 0 to 12 m, and 
has been reported as common at 5 to 10 

m (D. Fenner, pers. comm. 2015). 
Seriatopora aculeata occurs in a broad 
range of habitats on the reef slope and 
back reef, including but not limited to 
upper reef slopes, mid-slope terraces, 
lower reef slopes, reef flats, and lagoons 
in a depth range of 3 to 40 m (Veron, 
2014). 

In summary, based on the best 
currently available information, we 

consider the rangewide depth 
distributions of the seven listed species 
as follows: A. globiceps, 0 to 20 m; A. 
jacquelineae, 10 to 35 m; A. retusa, 0 to 
10 m; A. speciosa, 12 to 40 m; E. 
paradivisa, 2 to 25 m; I. crateriformis, 0 
to 12 m; and S. aculeata, 3 to 40 m 
(Table 1). 

TABLE 1—CONFIRMED GEOGRAPHIC AND DEPTH DISTRIBUTIONS OF THREATENED INDO-PACIFIC CORALS IN THE U.S. 

Jurisdiction Am Samoa Mariana Islands (Guam and CNMI) Pacific Remote Island Area 

Unit 1 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 

A. globiceps, (0–20 m) ........................................ X X X X X X X X X X X X X ...... X X ...... X ......
A. jacquelineae, (10–35 m) ................................. X ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ......
A. retusa, (0–10 m) ............................................. X X X X X ...... ...... X ...... ...... ...... ...... ...... X ...... X X X X 
A. speciosa, (12–40 m) ....................................... X ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... X ...... ...... ......
E. paradivisa, (2–40 m) ....................................... X ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ......
I. crateriformis, (0–12 m) ..................................... X X X ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ...... ......
S. aculeata, (3–40 m) ......................................... ...... ...... ...... ...... X ...... ...... ...... X ...... ...... ...... ...... ...... ...... ...... ...... ...... ......

Depths of all listed spp.2 .............................. a b b b a b b b a b b b b c B a c b c 

1 Unit Key: (1) Tutuila & Offshore Banks; (2) Ofu & Olosega; (3) Ta’u; (4) Rose Atoll; (5) Guam & Offshore Banks; (6) Rota; (7) Aguijian; (8) Tinian and Tatsumi 
Reef; (9) Saipan and Garapan Bank; (10) Farallon de Medinilla; (11) Anatahan; (12) Pagan; (13) Maug Islands & Supply Reef; (14) Howland Island; (15) Palmyra 
Atoll; (16) Kingman Reef; (17) Johnston Atoll; (18) Wake Atoll; and (19) Jarvis Island. 

2 Depth Key: (a) 0–40 m; (b) 0–20 m; (c) 0–10 m. 

Species identification of many Indo- 
Pacific reef-building corals is 
challenging, even for experts who have 
worked in the field for decades. There 
are a multitude of reasons for this, 
including: Poor quality type specimens; 
lack of samples to verify photos; inter- 
specific and intra-specific 
morphological plasticity and variability; 
inherent human subjectivity; and 
unreliable published information. For 
the seven listed species considered here, 
current species identification 
uncertainty is rated as moderate or high 
for six species (all but E. paradivisa). In 
addition, because traditional coral 
identification is based on colony 
morphological characteristics, and 
recent genetics results often contradict 
morphological identifications, species 
identification uncertainty is predicted to 
increase for most of these species 
(Fenner, 2015). 

Critical Habitat Identification and 
Designation 

The purpose of designating critical 
habitat is to identify the areas that are 
essential to the species’ recovery. Once 
critical habitat is designated, it can 
contribute to the conservation of listed 
species in several ways, including by 
identifying areas where Federal agencies 
can focus their section 7(a)(1) 
conservation programs, and helping 
focus the efforts of other conservation 
partners, such as States and local 
governments, nongovernmental 
organizations, and individuals (81 FR 
7414, February 11, 2016). Designating 
critical habitat also provides a 

significant regulatory protection by 
ensuring that the Federal government 
considers the effects of its actions in 
accordance with section 7(a)(2) of the 
ESA and avoids or modifies those 
actions that are likely to destroy or 
adversely modify critical habitat. This 
requirement is in addition to the section 
7 requirement that Federal agencies 
ensure that their actions are not likely 
to jeopardize the continued existence of 
ESA-listed species. Critical habitat 
requirements do not apply to citizens 
engaged in activities on private land 
that do not involve a Federal agency. 

Section 3(5)(A) of the ESA defines 
critical habitat as (i) the specific areas 
within the geographical area occupied 
by the species, at the time it is listed in 
accordance with the provisions of 
section 4 of the ESA, on which are 
found those physical or biological 
features (I) essential to the conservation 
of the species and (II) which may 
require special management 
considerations or protections; and (ii) 
specific areas outside the geographical 
area occupied by the species at the time 
it is listed in accordance with the 
provisions of section 4 of the ESA, upon 
a determination by the Secretary that 
such areas are essential for the 
conservation of the species (16 U.S.C. 
1532(5)(A)). Conservation is defined in 
section 3 of the ESA as the use of all 
methods and procedures which are 
necessary to bring any endangered 
species or threatened species to the 
point at which the measures provided 
pursuant to this chapter are no longer 
necessary (16 U.S.C. 1532(3)). Therefore, 

critical habitat is the habitat essential 
for the species’ recovery. However, 
section 3(5)(C) of the ESA clarifies that, 
except in those circumstances 
determined by the Secretary, critical 
habitat shall not include the entire 
geographical area which can be 
occupied by the threatened or 
endangered species. 

To identify and designate critical 
habitat, we considered information on 
the distribution of the seven threatened 
Indo-Pacific corals, their major life 
stages, habitat requirements of those life 
stages, threats to the species, and 
conservation objectives that can be 
supported by identifiable essential 
physical or biological features (hereafter 
also referred to as ‘‘PBFs’’ or ‘‘essential 
features’’). In the final listing rule, ocean 
warming, diseases, ocean acidification, 
trophic effects of reef fishing, nutrient 
enrichment, sedimentation, and 
inadequacy of regulatory mechanisms 
were found to be the main threats 
contributing to the threatened status of 
all seven corals. Several other threats 
also contributed to the species’ statuses, 
but were considered to be relatively 
lower in importance as compared to the 
main threats. Therefore, we evaluated 
physical and biological features of their 
habitats to determine what features are 
essential to the conservation of each 
coral. 

Accordingly, our step-wise approach 
for identifying potential critical habitat 
areas for the threatened corals was to 
determine: (1) The geographical area 
occupied by each coral at the time of 
listing; (2) the physical or biological 
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features essential to the conservation of 
the corals; (3) whether those features 
may require special management 
considerations or protection; (4) the 
specific areas of the occupied 
geographical area where these features 
occur; and, (5) whether any unoccupied 
areas are essential to the conservation of 
any of the corals. 

Geographical Area Occupied by the 
Species 

‘‘Geographical area occupied’’ in the 
definition of critical habitat is 
interpreted to mean the entire range of 
the species at the time it was listed, 
inclusive of all areas they use and move 
through seasonally (81 FR 7413; 
February 11, 2016). We did not consider 
geographical areas outside of the United 
States because we cannot designate 
critical habitat areas outside of U.S. 
jurisdiction (50 CFR 424.12(g)). As 
noted previously, seven of the listed 
species have been confirmed within 
U.S. Pacific Islands waters (Table 1), 
and only these seven are currently being 
considered for critical habitat 
designation. We first identified the U.S. 
jurisdictional areas where observations 
of listed coral species have been 
confirmed. In summary, six listed 
species are confirmed in American 
Samoa (A. globiceps, A. jacquelineae, A. 
speciosa, A. retusa, I. crateriformis, and 
E. paradivisa); three listed species are 
confirmed in Guam and CNMI (A. 
globiceps, A. retusa, and S. aculeata); 
and three listed species are confirmed in 
PRIA (A. globiceps, A. retusa, and A. 
speciosa). We further broke down the 
areas under consideration for critical 
habitat designation into 19 units based 
on information on the confirmed 
locations of each species within these 
jurisdictions, in order to better describe 
the geographic areas occupied by each 
species. The units generally consist of 
individual islands or atolls and nearby 
shoals or banks. Table 1 shows the 
distributions of the seven listed species 
by both jurisdiction and critical habitat 
unit. The proposed units are shown in 
the figures at the end of this rule. More 
detailed information on the 
distributions of the seven listed species 
in these units is provided in the Draft 
Information Report (NMFS, 2019). 

Physical or Biological Features Essential 
for Conservation 

Within the geographical area 
occupied, critical habitat consists of 
specific areas on which are found those 
PBFs essential to the conservation of the 
species and that may require special 
management considerations or 
protection. PBFs essential to the 
conservation of the species are defined 

as the features that occur in specific 
areas and that are essential to support 
the life-history needs of the species, 
including water characteristics, soil 
type, geological features, sites, prey, 
vegetation, symbiotic species, or other 
features. A feature may be a single 
habitat characteristic, or a more 
complex combination of habitat 
characteristics. Features may include 
habitat characteristics that support 
ephemeral or dynamic habitat 
conditions. Features may also be 
expressed in terms relating to principles 
of conservation biology, such as patch 
size, distribution distances, and 
connectivity (50 CFR 424.02). 

In the final listing rule, we 
determined that the seven corals were 
threatened under the ESA. This means 
that while the species are not in danger 
of extinction currently, they are likely to 
become so within the next several 
decades based on their current 
abundances and trends in abundance, 
distributions, and threats they 
experience now and in the future. The 
goal of an ESA listing is to first prevent 
extinction, and then to recover the 
species so they no longer meet the 
definition of a threatened species and 
no longer need the protections of the 
ESA. One of the first steps in recovery 
planning we completed after listing 
these coral species was to develop a 
Recovery Outline that contains a 
Recovery Vision, which describes what 
the state of full recovery looks like for 
the species. We identified the following 
Recovery Vision for the 15 Indo-Pacific 
corals listed in 2014, including the 7 
species covered by this critical habitat 
rule: Populations of the 15 listed Indo- 
Pacific corals should be present 
throughout as much of their historical 
ranges as future environmental changes 
will allow, and may expand their ranges 
into new locations with more favorable 
habitat conditions in the future (https:// 
www.fisheries.noaa.gov/resource/ 
document/15-indo-pacific-coral-species- 
recovery-outline). Recovery of these 
species will require conservation of the 
coral reef ecosystem through threats 
abatement to ensure a high probability 
of survival into the future (NMFS, 
2015). The key conservation objective 
that facilitates this Recovery Vision, and 
that can be assisted through these 
critical habitat designations, is 
supporting successful reproduction and 
recruitment, and survival and growth of 
all life stages, by abating threats to the 
corals’ habitats. In the final listing rule, 
we identified the major threats 
contributing to the seven corals’ 
extinction risk: Ocean warming, disease, 
ocean acidification, trophic effects of 

reef fishing, nutrient enrichment, and 
sedimentation. Five of the six major 
threats (i.e., all but disease) impact 
corals in part by changing the corals’ 
habitat, making it unsuitable for them to 
carry out the essential functions at all 
life stages. Although it was not 
considered to be posing a major threat 
at the time of listing, we also identified 
contaminants as a potential threat to 
each of these corals (79 FR 53852, 
September 10, 2014). Thus, we identify 
ocean warming, ocean acidification, 
trophic effects of reef fishing, nutrient 
enrichment, sedimentation, and 
contaminants as the threats to the seven 
corals’ habitat that are impeding their 
recovery. Protecting essential features of 
the corals’ habitat from these threats 
will facilitate the Recovery Vision. 

We then turned to determining the 
physical or biological features essential 
to this conservation objective of 
supporting successful reproduction and 
recruitment, and survival and growth of 
all life stages. Specifically, we evaluated 
whether particular habitat features will 
facilitate recovery through enhancing 
population growth. There are many 
physical and biological features that are 
important in supporting the corals’ 
habitat; therefore, we focused on a 
composite habitat feature that supports 
the conservation objective through its 
relevance to the major threats and 
threats impeding recovery. The essential 
feature we ultimately identified is sites 
with a complex combination of 
substrate and water column 
characteristics that support normal 
functions of all life stages of the corals. 
Due to corals being sessile for almost 
their entire life cycle, they carry out 
most of their demographic functions in 
one location. Thus, we have identified 
sites with a combination of certain 
substrate and water column 
characteristics as the essential feature. A 
detailed discussion of how this feature 
was determined will follow. 
Specifically, these sites have attributes 
that determine the quality of the 
appropriate attachment substrate, in 
association with warm, aragonite- 
supersaturated, oligotrophic, clear 
marine water, which are essential to 
reproduction and recruitment, survival, 
and growth of all life stages of all seven 
species of coral. These sites can be 
impacted by ocean acidification and 
ocean warming, trophic effects of reef 
fishing, nutrient enrichment, 
sedimentation, and contamination. 

Based on the best scientific 
information available we identify the 
following physical feature essential to 
the conservation of the seven corals. 
Our proposed definition for the 
essential feature is: 
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Reproductive, recruitment, growth, 
and maturation habitat. Sites that 
support the normal function of all life 
stages of the corals are natural, 
consolidated hard substrate or dead 
coral skeleton free of algae and sediment 
at the appropriate scale at the point of 
larval settlement or fragment 
reattachment, and the associated water 
column. Several attributes of these sites 
determine the quality of the area and 
influence the value of the associated 
feature to the conservation of the 
species: 

(1) Substrate with presence of crevices 
and holes that provide cryptic habitat, 
the presence of microbial biofilms, or 
presence of crustose coralline algae; 

(2) Reefscape (all the visible features 
of an area of reef) with no more than a 
thin veneer of sediment and low 
occupancy by fleshy and turf 
macroalgae; 

(3) Marine water with levels of 
temperature, aragonite saturation, 
nutrients, and water clarity that have 
been observed to support any 
demographic function; and 

(4) Marine water with levels of 
anthropogenically-introduced (from 
humans) chemical contaminants that do 
not preclude or inhibit any demographic 
function. 

As described in detail in the Draft 
Information Report (NMFS, 2019), all 
corals require exposed natural 
consolidated hard substrate for the 
settlement and recruitment of larvae or 
asexual fragments. Substrate provides 
the physical surface and space 
necessary for settlement of coral larvae, 
a stable environment for metamorphosis 
of the larvae into the primary polyp, 
growth of juvenile and adult colonies, 
and re-attachment of fragments. Larvae 
can settle and attach to dead coral 
skeleton (Brainard et al., 2011). A 
number of attributes have been shown 
to influence coral larval settlement. 
Positive cues include the presence of 
crustose coralline algae (Heyward and 
Negri, 1999), biofilms (Webster et al., 
2004), and cryptic habitat such as 
crevices and holes (Nozawa, 2008). 
Attributes that negatively affect 
settlement include presence of sediment 
and algae (Vermeij et al., 2009). Coral 
recruitment tends to be greater when 
macroalgal biomass is low (Birrell et al., 
2005). In addition to preempting space 
for coral larvae settlement, many fleshy 
macroalgae produce substances that 
may inhibit larval settlement, 
recruitment, and survival (Jompa and 
McCook, 2003). Furthermore, algal turfs 
can trap sediments (Purcell and 
Bellwood, 2001), which then create the 
potential for algal turfs and sediments to 

act in combination to hinder coral 
settlement (Birrell et al., 2005). 

Presence and amount of sediment is a 
particularly important determinant of 
the quality of substrate for reef-building 
coral habitat. Sediments enter the reef 
environment through many processes 
that are natural or anthropogenic in 
origin, including erosion of the 
coastline, resuspension of bottom 
sediments, terrestrial run-off, and 
nearshore dredging for coastal 
construction projects and navigation 
purposes. The rate of sedimentation 
affects reef distribution, community 
structure, growth rates, and coral 
recruitment (Dutra et al., 2006). 
Sediment accumulation on dead coral 
skeletons and exposed hard substrate 
reduces the amount of available 
substrate for coral larvae settlement and 
fragment reattachment (Rogers, 1990). 
Sediment impedes settlement of coral 
larvae (Babcock and Smith, 2002). The 
deeper the sediment, the longer it may 
take for natural waves and currents to 
remove the sediment from the 
settlement substrate. Sediment texture 
also affects the severity of impacts to 
corals and recruitment substrate. Fine 
grain sediments have greater negative 
effects to live coral tissue and to 
recruitment substrate (Erftemeijer et al., 
2012). Accumulation of sediments is 
also a major cause of mortality in coral 
recruits (Fabricius et al., 2003). In some 
instances, if mortality of coral recruits 
does not occur under heavy sediment 
conditions, then settled coral planulae 
may undergo reverse metamorphosis 
and die in the water column (Te, 1992). 
Accumulation of sediment can smother 
living corals, cover dead coral skeleton, 
and exposed hard substrate (Erftemeijer 
et al., 2012; Fabricius, 2005). 
Sedimentation, therefore, impacts the 
health and survivorship of all life stages 
of corals (i.e., adults, fragments, larvae, 
and recruits). 

The literature provides several 
recommendations on maximum 
sediment levels for coral reefs (i.e., 
levels that managers should strive to 
stay under). De’ath and Fabricius (2008) 
and the Great Barrier Reef Marine Park 
Authority (GBRMPA 2010) recommend 
that sediment levels on the Great Barrier 
Reef (GBR) be less than a mean annual 
sedimentation rate of 3 mg/cm2/day, 
and less than a daily maximum of 15 
mg/cm2/day. Rogers (1990) recommends 
that sediment levels on coral reefs 
globally be less than a mean maximum 
of 10 mg/cm2/day to maintain healthy 
corals, and also notes that moderate to 
severe effects on corals are generally 
expected at mean maximum 
sedimentation rates of 10 to 50 mg/cm2/ 
day, and severe to catastrophic effects at 

>50 mg/cm2/day. Similarly, Erftemeijer 
et al. (2012) suggests that moderate to 
severe effects to corals are expected at 
mean maximum sediment levels of >10 
mg/cm2/day, and catastrophic effects at 
>50 mg/cm2/day. Nelson et al. (2016) 
suggests that sediment depths of >0.5 
cm result in substantial stress to most 
coral species, and that sediment depths 
of >1.0 cm are lethal to most coral 
species. The previously described 
generalizations are for coral reef 
communities and ecosystems, rather 
than individual species. 

Sublethal effects of sediment to corals 
potentially occur at much lower levels 
than mortality. Sublethal effects include 
reduced growth, lower calcification 
rates and reduced productivity, 
bleaching, increased susceptibility to 
diseases, physical damage to coral tissue 
and reef structures (breaking, abrasion), 
and reduced regeneration from tissue 
damage (see reviews by Fabricius et al., 
2005; Erftemeijer et al., 2012; Browne et 
al., 2015; and Rogers, 1990). Erftemeijer 
et al. (2012) states that sublethal effects 
for coral species that are sensitive, 
intermediate, or tolerant to sediment 
(i.e., most reef-building coral species) 
occur at mean maximum sedimentation 
rates of between <10 and 200 mg/cm2/ 
day, depending on species, exposure 
duration, and other factors. 

Finally, artificial substrates and 
frequently disturbed ‘‘managed areas’’ 
are not essential to coral conservation. 
Only natural substrates provide the 
quality and quantity of recruitment 
habitat necessary for the conservation of 
threatened corals. Artificial substrates 
are generally less functional than 
natural substrates in terms of supporting 
healthy and diverse coral reef 
ecosystems (Edwards and Gomez, 2007; 
USFWS, 2004). Artificial substrates are 
typically man-made or introduced 
substrates that are not naturally 
occurring to the area. Examples include, 
but are not necessarily limited to, fixed 
and floating structures, such as aids-to- 
navigation (AToNs), jetties, groins, 
breakwaters, seawalls, wharves, boat 
ramps, fishpond walls, pipes, wrecks, 
mooring balls, docks, aquaculture cages, 
and other artificial substrates. Our 
definition of recruitment substrate does 
not include any artificial substrate. In 
addition, there are some natural 
substrates that, because of their 
consistently disturbed nature, also do 
not provide the quality of substrate 
necessary for the conservation of 
threatened corals. While these areas 
may provide hard substrate for coral 
settlement and growth over short 
periods, the periodic nature of direct 
human disturbance renders them poor 
environments for coral growth and 

VerDate Sep<11>2014 21:01 Nov 25, 2020 Jkt 253001 PO 00000 Frm 00007 Fmt 4701 Sfmt 4702 E:\FR\FM\27NOP2.SGM 27NOP2jb
el

l o
n 

D
S

K
JL

S
W

7X
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



76268 Federal Register / Vol. 85, No. 229 / Friday, November 27, 2020 / Proposed Rules 

survival over time (e.g., they can 
become covered with sediment). 
Therefore, they are not essential to the 
conservation of the species. Specific 
areas that may contain these disturbed 
natural substrates are described in the 
Specific Areas Containing the Essential 
Features within the Geographical Areas 
Occupied by the Species section of this 
proposed rule. 

The substrate characterized 
previously must be associated with 
water that also supports all life 
functions of corals that are carried out 
at the site. Water quality conditions 
fluctuate greatly over various spatial 
and temporal scales in natural reef 
environments (Kleypas et al., 1999). 
However, certain levels of particular 
parameters (e.g., water clarity, water 
temperature, aragonite saturation) must 
exist on average to provide the 
conditions conducive to coral growth, 
reproduction, and recruitment. Corals 
may tolerate and survive in conditions 
outside these levels, depending on the 
local conditions to which they have 
acclimatized and the intensity and 
duration of any deviations from 
conditions conducive to a particular 
coral’s growth, reproduction and 
recruitment. Deviations from tolerance 
levels of certain parameters result in 
direct negative effects on all life stages. 

As described in the Draft Information 
Report, corals thrive in warm, clear, 
nutrient-poor marine waters with 
calcium carbonate concentrations that 
allow for symbiont photosynthesis, 
coral physiological processes and 
skeleton formation. This water must 
also have low to no levels of 
contaminants (e.g., heavy metals, 
chemicals) that would interfere with 
normal functions of all life stages. Water 
quality that supports normal functions 
of corals is adversely affected by ocean 
warming, ocean acidification, nutrient 
enrichment, sedimentation, and 
contamination. 

Seawater temperature is a particularly 
important limiting factor of coral 
habitat, and consequently ocean 
warming is one of the most important 
threats to reef-building corals. Corals 
occur in a wide temperature range 
across geographic locations (15.7°C– 
35.5°C weekly average and 21.7–29.6°C 
annual average; Guan et al., 2015), but 
only thrive in areas with mean 
temperatures in a narrow range 
(typically 25°C–29°C) as indicated by 
the global distribution of coral reefs 
(Brainard et al., 2011; Kleypas et al., 
1999). Short-term exposures (days) to 
temperature increases of a few degrees 
(i.e., 3°C–4°C increase above mean 
maximum summer temperature) or long- 
term exposures (several weeks) to minor 

temperature increases (i.e., 1°C–2°C 
above mean maximum summer 
temperature) can cause significant 
thermal stress and mortality to most 
coral species (Berkelmans and Willis, 
1999; Jokiel and Coles, 1990). In 
addition to coral bleaching, elevated 
seawater temperatures impair coral 
fertilization and settlement (Nozawa 
and Harrison, 2007) and cause increases 
in coral disease (Miller et al., 2009). 

Effects of elevated seawater 
temperatures are well-studied for reef- 
building corals, and many approaches 
have been used to estimate temperature 
thresholds for coral bleaching and 
mortality (see reviews by Brown, 1997; 
Berkelmans, 2002; Coles and Brown, 
2003; Jokiel, 2004; Baker et al., 2007; 
Jones, 2008; Coles and Riegl, 2013). The 
tolerance of corals to temperature is 
species-specific (van Woesik et al., 
2011; Vega-Rodriguez, 2016) and 
depends on suites of other variables that 
include acclimation temperature, 
aragonite saturation state, dissolved 
inorganic nitrogen (Cunning and Baker, 
2012; Fabricius, 2005; Wooldridge, 
2013); and physical, physiological, and 
chemical stressors, including suspended 
sediments and turbidity (Anthony et al., 
2007; Woods et al., 2016); trace metals 
such as copper (Negri and Hoogenboom, 
2011; Woods et al., 2016); ultraviolet 
radiation (Anthony et al., 2007); and 
salinity, nitrates, and phosphates (Negri 
and Hoogenboom, 2011). 

Ocean warming is one of the most 
significant threats to the seven ESA- 
listed Indo-Pacific corals. Mean 
seawater temperatures in reef-building 
coral habitat in the Indo-Pacific have 
increased during the past few decades, 
and are predicted to continue to rise 
between now and 2100 (IPCC, 2013). 
The primary observable coral response 
to ocean warming is bleaching of adult 
coral colonies, wherein corals expel 
their symbiotic zooxanthellae in 
response to stress (Brown, 1997). Even 
so, evaluating the effects that changes in 
water temperatures have on the 
conservation value of coral habitat is 
very complex and contextually-driven, 
and simple numeric effect thresholds 
are not easily assigned to listed corals to 
establish when stress responses occur. 
For many corals, an episodic increase of 
only 1°C–2°C above the normal local 
seasonal maximum ocean temperature 
can induce bleaching (Hoegh-Guldberg 
et al., 2007; Jones, 2008). Corals can 
withstand mild to moderate bleaching; 
however, severe, repeated, or prolonged 
bleaching can lead to colony death 
(Brown, 1997). In addition to coral 
bleaching, other effects of ocean 
warming detrimentally affect virtually 
every life-history stage in reef-building 

corals. Impaired fertilization and 
developmental abnormalities (Negri and 
Heyward, 2000), mortality, and 
impaired settlement success (Nozawa 
and Harrison, 2007) have all been 
documented. Increased seawater 
temperature also may act synergistically 
with coral diseases to reduce coral 
health and survivorship (Bruno and 
Selig, 2007). Coral disease outbreaks 
often have either accompanied or 
immediately followed bleaching events 
(Jones et al., 2004; Miller et al., 2009). 
Outbreaks also follow seasonal patterns 
of high seawater temperatures (Willis et 
al., 2004). 

Coles and Brown (2003) defined a 
general bleaching threshold for reef- 
building corals as increases in seawater 
temperatures of 1–3°C above maximum 
annual mean temperatures at a given 
location. GBRMPA (2010) defined a 
general ‘‘trigger value’’ for bleaching in 
reef-building corals as increases in 
seawater temperatures of no more than 
1°C above maximum annual mean 
temperatures at a given location. 
Because duration of exposure to 
elevated temperatures determines the 
extent of bleaching, several methods 
have been developed to integrate 
duration into bleaching thresholds, 
including the number of days, weeks, or 
months of the elevated temperatures 
(Berkelmans, 2002; Eakin et al., 2009). 
NOAA’s Coral Reef Watch Program 
utilizes the Degree Heating Week 
method (Glynn and D’Croz, 1990; Eakin 
et al. 2009), which defines a general 
bleaching threshold for reef-building 
corals as seawater temperatures of 1°C 
above maximum monthly mean at a 
given location for four consecutive 
weeks (https://coralreefwatch.noaa.
gov/). 

These general thresholds were 
developed for coral reef communities 
and ecosystems, rather than individual 
species. Many of these studies are 
community or ecosystem-focused and 
do not account for species-specific 
responses to changes in seawater 
temperatures, and instead are focused 
on long-term climatic changes and large 
scale impacts (e.g., coral reef 
distribution, persistence). 

In summary, temperature deviations 
from local averages prevent or impede 
successful completion of all life history 
stages of the listed coral species. 
Identifying temperatures at which the 
conservation value of habitat for listed 
corals may be affected is inherently 
complex and influenced by taxa, 
exposure duration, and other factors. 

Carbonate ions (CO3
2-) are used by 

many marine organisms, including 
corals, to build calcium carbonate 
skeletons. For corals, the mineral form 
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of calcium carbonate in their skeletons 
is called ‘‘aragonite.’’ The more 
carbonate ions there are dissolved in 
seawater, the easier it is for corals to 
build their aragonite skeletons. The 
metric used to express the relative 
availability of calcium and carbonate 
ions is the aragonite saturation state 
(Warg). Thus, the lower the Warg of 
seawater, the lower the abundance of 
carbonate ions, and the more energy 
corals have to expend for skeletal 
calcification, and vice versa (Cohen and 
Holcomb, 2009). At saturation states 
between 1 and 20, marine organisms can 
create calcium carbonate shells or 
skeletons using a physiological 
calcifying mechanism and the 
expenditure of energy. The aragonite 
saturation state varies greatly within 
and across coral reefs and through daily 
cycles with temperature, salinity, 
pressure, and localized biological 
processes such as photosynthesis, 
respiration, and calcification by marine 
organisms (Gray et al., 2012; McMahon 
et al., 2013; Shaw et al., 2012b). 

Coral reefs form in an annually- 
averaged saturation state of 4.0 or 
greater for optimal calcification, and an 
annually-averaged saturation state 
below 3.3 will result in reduced 
calcification at rates insufficient to 
maintain net positive reef accretion, 
resulting in loss of reef structure 
(Guinotte et al., 2003; Hoegh-Guldberg 
et al., 2007). Guinotte et al. (2003) 
classified the range of aragonite 
saturation states between 3.5–4.0 as 
‘‘adequate’’ and < 3 as ‘‘extremely 
marginal.’’ Thus, aragonite saturation 
state between 3 and 4 is likely necessary 
for coral calcification. But, generally, 
seawater Warg should be 3.5 or greater to 
enable maximum calcification of reef- 
building corals, and average Warg in most 
coral reef areas is currently in that range 
(Guinotte et al., 2003). Further, (Kleypas 
et al., 1999) concluded that a general 
threshold for Warg occurs near 3.4, 
because only a few reefs occur where 
saturation is less than this. Guan et al. 
(2015) found that the minimum 
aragonite saturation observed where 
coral reefs currently occur is 2.82; 
however, it is not known if those 
locations hosted live accreting corals. 
These general characterizations and 
thresholds were identified for coral reef 
communities and ecosystems, rather 
than individual species. 

Ocean acidification is a term referring 
to changes in ocean carbonate 
chemistry, including a drop in the pH 
of ocean waters, that is occurring in 
response to the rise in the quantity of 
atmospheric CO2 and the partial 
pressure of CO2 (pCO2) absorbed in 
oceanic waters (Caldeira and Wickett, 

2003). As pCO2 rises, oceanic pH 
declines through the formation of 
carbonic acid and subsequent reaction 
with water resulting in an increase of 
free hydrogen ions. The free hydrogen 
ions react with carbonate ions to 
produce bicarbonate, reducing the 
amount of carbonate ions available, and 
thus reducing the aragonite saturation 
state. Ocean acidification is one of the 
most significant threats to reef-building 
corals (Brainard et al., 2011; Jokiel, 
2015). 

A variety of laboratory studies 
conducted on corals and coral reef 
organisms (e.g., Langdon and Atkinson, 
2005) consistently show declines in the 
rate of coral calcification and growth 
with rising pCO2, declining pH, and 
declining carbonate saturation state. 
Laboratory experiments have also 
shown that skeletal deposition and 
initiation of calcification in newly 
settled corals is reduced by declining 
aragonite saturation state (Albright et 
al., 2008; Cohen et al., 2009). Field 
studies from a variety of coral locations 
in the Caribbean, Indo-Pacific, and Red 
Sea have shown a decline in linear 
extension rates of coral skeleton under 
decreasing aragonite saturation state 
(Bak et al., 2009; De’ath et al., 2009; 
Schneider and Erez, 2006; Tanzil et al., 
2009). Reduced calcification and slower 
growth will mean slower recovery from 
breakage, whether natural (hurricanes 
and storms) or human (breakage from 
vessel groundings, anchors, fishing gear, 
etc.), or mortality from a variety of 
disturbances. Slower growth also 
implies even higher rates of mortality 
for newly settled corals due to the 
longer time it will take to reach a colony 
size that is no longer vulnerable to 
overgrowth competition, sediment 
smothering, and incidental predation. 
Reduced calcification and slower 
growth means more time to reach 
reproductive size and reduces sexual 
and asexual reproductive potential. 
Increased pCO2 coupled with increased 
sea surface temperature can lead to even 
lower rates of calcification, as found in 
the meta-analysis by Kornder et al. 
(2018). 

In summary, aragonite saturation 
reductions prevent or impede successful 
completion of all life history stages of 
the listed coral species. Identifying the 
declining aragonite saturation state at 
which the conservation value of habitat 
for listed corals may be affected is 
inherently complex and influenced by 
taxa, exposure duration, acclimatization 
to localized nutrient regimes, and other 
factors. 

Nitrogen and phosphorous are two of 
the main nutrients that affect the 
suitability of coral habitat (Fabricius et 

al., 2005; Fabricius, 2005). These two 
nutrients occur as different compounds 
in coral reef habitats and are necessary 
in low levels for normal reef function. 
Dissolved inorganic nitrogen and 
dissolved inorganic phosphorus in the 
forms of nitrate (NO3) and phosphate 
(PO43) are particularly important for 
photosynthesis, with dissolved organic 
nitrogen also providing an important 
source of nitrogen, and are the dominant 
forms of nitrogen and phosphorous in 
coral reef waters. Nutrients are a major 
component of land-based sources of 
pollution (LBSP), one of the most 
important threats to reef-building corals 
(Brainard et al., 2011). Excessive 
nutrients affect corals through two main 
mechanisms: direct impacts on coral 
physiology such as reduced fertilization 
and growth (Harrison and Ward, 2001; 
Ferrier-Pages et al., 2000), and indirect 
effects through nutrient-stimulation of 
other community components (e.g., 
macroalgae seaweeds, turfs/filamentous 
algae, cyanobacteria, and filter feeders) 
that compete with corals for space on 
the reef (79 FR 53851, September 10, 
2014). As discussed previously, the 
latter also affects the quality of 
recruitment substrate. The physiological 
response a coral exhibits to an increase 
in nutrients mainly depends on 
concentration and duration. A short 
duration of a large increase in a nutrient 
may result in a severe adverse response, 
just as a chronic, lower concentration 
might. 

Most coral reefs occur where annual 
mean nutrient levels are low. Kleypas et 
al. (1999) analyzed dissolved nutrient 
data from nearly 1,000 coral reef sites, 
finding mean values of 0.25 micromoles 
per liter (mmol/l) for NO3, and 0.13 
mmol/l for PO4. Over 90 percent of the 
sites had mean NO3 values of <0.6 
mmol/l, and mean PO4 values of <0.2 
mmol/l (Kleypas et al., 1999). Several 
authors, including Bell and Elmetri 
(1995) and Lapointe (1997) have 
proposed threshold values of 1.0 mmol/ 
l for NO3, and 0.1–0.2 mmol/l for PO4, 
above which NO3 and PO4 are excessive 
(eutrophic). However, concentrations of 
dissolved nutrients are poor indicators 
of coral reef status, and the concept of 
a simple threshold concentration that 
indicates eutrophication has little 
validity (McCook et al., 1999). One 
reason for that is because corals are 
exposed to nutrients in a variety of 
forms, including dissolved nitrogen 
(e.g., NO3), dissolved phosphorus (e.g., 
PO43), particulate nitrogen (PN), and 
particulate phosphate (PP). Since the 
dissolved forms are assimilated rapidly 
by phytoplankton, and the majority of 
nitrogen and phosphorus discharged in 
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terrestrial runoff is in the particulate 
forms, PN and PP are the most common 
bio-available forms of nutrients for 
corals on coastal zone reefs (Cooper and 
Fabricius, 2007). Thus, De’ath and 
Fabricius (2008) and GBRMPA (2010) 
provide general recommendations on 
maximum annual mean values for PN 
and PP of 1.5 mmol/l PN and 0.09 mmol/ 
l PP for coastal zone reefs. These 
generalizations are for coral reef 
communities and ecosystems, rather 
than individual species. 

As noted previously, identifying 
nutrient concentrations at which the 
conservation value of habitat for listed 
corals may be affected is inherently 
complex and influenced by taxa, 
exposure duration, and acclimatization 
to localized nutrient regimes, and other 
factors. 

Water clarity or transparency is a key 
factor for marine ecosystems and it is 
the best explanatory variable for a range 
of bioindicators of reef health (Fabricius 
et al., 2012). Water clarity affects the 
light availability for photosynthetic 
organisms and food availability for filter 
feeders. Corals depend upon their 
symbiotic algae for nutrition and thus 
depend on light availability for algal 
photosynthesis. Reduced water clarity is 
determined by the presence of particles 
of sediment, organic matter, and/or 
plankton in the water, and so is often 
associated with elevated sedimentation 
and/or nutrients. Water clarity can be 
measured in multiple ways, including 
percent of solar irradiance at depth, 
Secchi depth (the depth in the water 
column at which a black and white disk 
is no longer visible), and Nephelometric 
Turbidity Unit (NTU) (measure of light 
scatter based on particles in the water 
column). Reef-building corals naturally 
occur across a broad range of water 
clarity levels from very turbid waters on 
enclosed reefs near river mouths 
(Browne et al., 2012) to very clear 
waters on offshore barrier reefs, and 
many intermediate habitats such as 
open coastal and mid-shelf reefs 
(GBRMPA, 2010). Coral reefs appear to 
thrive in extremely clear areas where 
Secchi depth is ≥ 15 m or light scatter 
is < 1 NTU (De’ath and Fabricius, 2010). 
Typical levels of total suspended solids 
(TSS) in reef environments are less than 
10 mg/L (Rogers, 1990). The minimum 
light level for reef development is about 
6–8 percent of surface irradiance 
(Fabricius et al., 2014). 

For a particular coral colony, tolerated 
water clarity levels likely depend on 
several factors, including species, life 
history stage, spatial variability, and 
temporal variability. For example, 
colonies of a species occurring on 
fringing reefs around high volcanic 

islands with extensive groundwater 
inputs are likely to be better 
acclimatized or adapted to higher 
turbidity than colonies of the same 
species occurring on offshore barrier 
reefs or around atolls with very little or 
no groundwater inputs. In some cases, 
corals occupy naturally turbid habitats 
(Anthony and Larcombe, 2000; 
McClanahan and Obura, 1997; Te, 2001) 
where they may benefit from the 
reduced amount of UV radiation to 
which they are exposed (Zepp et al., 
2008). Reductions in water clarity affect 
light availability for corals. As turbidity 
and nutrients increase, thus decreasing 
water clarity, reef community 
composition shifts from coral- 
dominated to macroalgae-dominated, 
and ultimately to heterotrophic animals 
(Fabricius et al., 2012). Light 
penetration is diminished by suspended 
abiotic and biotic particulate matter 
(especially clay and silt-sized particles) 
and some dissolved substances 
(Fabricius et al., 2014). The availability 
of light decreases directly as a function 
of particle concentration and water 
depth, but also depends on the nature 
of the suspended particles. Fine clays 
and organic particles are easily 
suspended from the sea floor, reducing 
light for prolonged periods, while 
undergoing cycles of deposition and 
resuspension. Suspended fine particles 
also carry nutrients and other 
contaminants (Fabricius et al., 2013). 
Increased nutrient runoff into semi- 
enclosed seas accelerates phytoplankton 
production to the point that it also 
increases turbidity and reduces light 
penetration, and can also settle on 
colony surfaces (Fabricius, 2005). In 
areas of nutrient enrichment, light for 
benthic organisms can be additionally 
severely reduced by dense stands of 
large fleshy macroalgae shading 
adjacent corals (Fabricius, 2005). 

The literature provides several 
recommendations on maximum 
turbidity levels for coral reefs (i.e., 
levels that managers should strive to 
stay under). GBRMPA (2010) 
recommends minimum mean annual 
water clarity, or ‘‘trigger values’’, in 
Secchi distances for the GBR depending 
on habitat type: For enclosed coastal 
reefs, 1.0–1.5 m; for open coastal reefs 
and mid-shelf reefs, 10 m; and for 
offshore reefs, 17 m. De’ath and 
Fabricius (2008) recommend a 
minimum mean annual water clarity 
trigger value in Secchi distance 
averaged across all GBR habitats of 10 
m. Bell and Elmetri (1995) recommend 
a maximum value of 3.3 mg/L TSS 
across all GBR habitats. Thomas et al. 
(2003) recommend a maximum value of 

10 mg/L averaged across all Papua New 
Guinea coral reef habitats. Larcombe et 
al. (2001) recommend a maximum value 
of 40 mg/L TSS for GBR ‘‘marginal 
reefs’’, i.e., reefs close to shore with high 
natural turbidity levels. Guan et al. 
(2015) recommend a minimum light 
intensity (mmol photons second/m2) of 
450 mmol photons second/m2 globally 
for coral reefs. The previously described 
generalizations are for coral reef 
communities and ecosystems, rather 
than individual species. 

A coral’s response to a reduction in 
water clarity is dependent on intensity 
and duration. For example, corals 
exhibited partial mortality when 
exposed to 476 mg/L TSS (Bengtsson et 
al., 1996) for 96 hours, but had total 
mortality when exposed to 1000 mg/L 
TSS for 65 hours (Thompson and Bright, 
1980). Depending on the duration of 
exposure, most coral species exhibited 
sublethal effects when exposed to 
turbidity levels between 7 and 40 NTU 
(Erftemeijer et al., 2012). The most 
tolerant coral species exhibited 
decreased growth rates when exposed to 
165 mg/L TSS for 10 days (Rice and 
Hunter, 1992). Turbidity reduces water 
clarity and so reduces the maximum 
depth at which corals can live, making 
deeper habitat unsuitable (Fabricius, 
2005). Existing data suggest that coral 
reproduction and settlement are more 
highly sensitive to changes in water 
clarity than adult survival, and these 
functions are dependent on clear water. 
Suspended particulate matter reduces 
fertilization and sperm function 
(Ricardo et al., 2015), and strongly 
inhibits larvae survival, settlement, 
recruitment, and juvenile survival 
(Fabricius, 2005). 

In summary, water clarity deviations 
from local averages prevent or impede 
successful completion of all life history 
stages of the listed coral species. 
Identifying turbidity levels at which the 
conservation value of habitat for listed 
corals may be affected is inherently 
complex and influenced by taxa, 
exposure duration, and acclimatization 
to localized nutrient regimes, and other 
factors. 

The water column may include levels 
of anthropogenically-introduced 
chemical contaminants that prevent or 
impede successful completion of all life 
history stages of the listed coral species. 
For the purposes of this rule, 
‘‘contaminants’’ is a collective term to 
describe a suite of anthropogenically- 
introduced chemical substances in 
water or sediments that may adversely 
affect corals. The study of the effects of 
contaminants on corals is a relatively 
new field and information on sources 
and ecotoxicology is incomplete. The 
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major groups of contaminants that have 
been studied for effects to corals include 
heavy metals (also called trace metals), 
pesticides, and hydrocarbons. Other 
organic contaminants, such as 
chemicals in personal care products, 
polychlorinated biphenyl, and 
surfactants, have also been studied. 
Contaminants may be delivered to coral 
reefs via point or non-point sources. 
Specifically, contaminants enter the 
marine environment through 
wastewater discharge, shipping, 
industrial activities, and agricultural 
and urban runoff. These contaminants 
can cause negative effects to coral 
reproduction, development, growth, 
photosynthesis, and survival. 

Heavy metals (e.g., copper, cadmium, 
manganese, nickel, cobalt, lead, zinc, 
and iron) can be toxic at concentrations 
above naturally-occurring levels. Heavy 
metals are persistent in the environment 
and can bioaccumulate. Metals are 
adsorbed to sediment particles, which 
can result in their long distance 
transport away from sources of 
pollution. Corals incorporate metals in 
their skeleton and accumulate them in 
their soft tissue (Al-Rousan et al., 2012; 
Barakat et al., 2015). Although heavy 
metals can occur in the marine 
environment from natural processes, in 
nearshore waters they are mostly a 
result of anthropogenic sources (e.g., 
wastewater, antifouling and 
anticorrosive paints from marine vessels 
and structures, land filling and dredging 
for coastal expansion, maritime 
activities, inorganic and organic 
pollutants, crude oil pollution, shipping 
processes, industrial discharge, 
agricultural activities), and are found 
near cities, ports, and industrial 
developments. 

The effects of copper on corals 
include physiological impairment, 
impaired photosynthesis, bleaching, 
reduced growth, and DNA damage 
(Bielmyer et al., 2010; Schwarz et al., 
2013). Effects to fertilization, larval 
development, larval swimming 
behavior, metamorphosis, and larval 
survival have also been documented 
(Kwok and Ang, 2013; Negri and 
Hoogenboom, 2011; Puisay et al., 2015; 
Reichelt-Brushett and Hudspith, 2016; 
Rumbold and Snedaker, 1997). Toxicity 
of copper was found to be higher when 
temperatures are elevated (Negri and 
Hoogenboom, 2011). Nickel and cobalt 
can also have negative effects on corals, 
such as reduced growth and 
photosynthetic rates (Biscere et al., 
2015), and reduced fertilization success 
(Reichelt-Brushett and Hudspith, 2016). 
Chronic exposure of corals to higher 
levels of iron may significantly reduce 
growth rates Ferrier-Pages et al. (2001). 

Further, iron chloride has been found to 
cause oxidative DNA damage to coral 
larvae (Vijayavel et al., 2012). 

Polycyclic aromatic hydrocarbons 
(PAHs) are found in fossil fuels such as 
oil and coal and can be produced by the 
incomplete combustion of organic 
matter. PAHs disperse through non- 
point sources such as road run-off, 
sewage, and deposition of particulate air 
pollution. PAHs can also disperse from 
point sources such as oil spills and 
industrial sites. Studies have found 
effects of oil pollution on corals include 
growth impairments, mucus production, 
and decreased reproduction, especially 
at increased temperature (Kegler et al., 
2015). Hydrocarbons have also been 
found to affect early life stages of corals. 
Oil-contaminated seawater reduced 
settlement of Orbicella faveolata and of 
Agaricia humilis and was more severe 
than any direct or latent effects on 
survival (Hartmann et al., 2015). Natural 
gas (water accommodated fraction) 
exposure resulted in abortion of larvae 
during early embryogenesis and early 
release of larvae during late 
embryogenesis, with higher 
concentrations of natural gas yielding 
higher adverse effects (Villanueva et al., 
2011). Oil, dispersant, and a 
combination of oil and dispersant on 
significantly decreased settlement and 
survival of Porites astreoides and O. 
faveolata larvae (Goodbody-Gringley et 
al., 2013). 

Anthracene (a PAH used in dyes, 
wood preservatives, insecticides, and 
coating materials) exposure to 
apparently healthy and diseased 
(Caribbean yellow band disease) 
fragments of O. faveolata reduced 
activity of enzymes important for 
protection against environmental 
stressors in the diseased colonies 
(Montilla et al., 2016). The results 
indicated that diseased tissues might be 
more vulnerable to the exposure to 
PAHs such as anthracene than 
apparently healthy corals. PAH 
concentrations similar to those present 
after an oil spill inhibited 
metamorphosis of Acropora tenuis 
larvae, and sensitivity increased when 
larvae were co-exposed to PAHs and 
‘‘shallow reef’’ UV light levels (Negri et 
al., 2016). 

Pesticides include herbicides, 
insecticides, and antifoulants used on 
vessels and other marine structures. 
Pesticides can affect non-target marine 
organisms like corals and their 
zooxanthellae. Diuron, an herbicide, 
decreased photosynthesis isolated 
zooxanthellae (Shaw et al., 2012b). 
Irgarol, an additive in copper-based 
antifouling paints, significantly reduced 
settlement in Porites hawaiiensis 

(Knutson et al., 2012). Porites astreoides 
larvae exposed to two major mosquito 
pesticide ingredients, naled and 
permethrin, for 18–24 hours showed 
differential responses. Concentrations of 
2.96 mg/L or greater of naled 
significantly reduced larval 
survivorship. However, reduced larval 
survivorship was not detected in 
exposure of up to 6.0 mg/L of 
permethrin. Larval settlement, post- 
settlement survival, and zooxanthellae 
density were not impacted by any 
treatment (Ross et al., 2015). 

Benzophenone-2 (BP-2) is a chemical 
additive to personal care products (e.g., 
shampoo, body lotions, soap, 
detergents), product coatings (oil-based 
paints, polyurethanes), acrylic 
adhesives, and plastics that protects 
against damage from ultraviolet light. It 
is released into the ocean through 
municipal and boat/ship wastewater 
discharges, landfill leachates, 
residential septic fields, and unmanaged 
cesspits. BP-2 is a known endocrine 
disruptor and a DNA mutagen, and its 
effects are worse in the light. It caused 
deformation of Stylophora pistillata 
larvae changing them from a motile 
planktonic state to a deformed sessile 
condition at low concentrations. It also 
caused increasing larval bleaching with 
increasing concentration (Downs et al., 
2014). Benzophenone-3 (BP-3; 
oxybenzone) is an ingredient in 
sunscreen and personal care products 
(e.g., hair cleaning and styling products, 
cosmetics, insect repellent, soaps) that 
protects against damage from ultraviolet 
light. It enters the marine environment 
through swimmers and municipal, 
residential, and boat/ship wastewater 
discharges and can cause DNA 
mutations. Oxybenzone is a skeletal 
endocrine disruptor, and it caused 
larvae of S. pistillata to encase 
themselves in their own skeleton. 
Exposure to oxybenzone transformed S. 
pistillata larvae from a motile state to a 
deformed, sessile condition. Larvae 
exhibited an increasing rate of coral 
bleaching in response to increasing 
concentrations of oxybenzone (Downs et 
al., 2016). 

Polychlorinated biphenyls (PCBs) are 
environmentally stable, persistent 
organic pollutants that have been used 
as heat exchange fluids in electrical 
transformers and capacitors, and as 
additives in paint, carbonless copy 
paper, and plastics. They can be 
transported globally through the 
atmosphere, water, and food web. A 
study of the effects of the PCB Aroclor 
1254 on the scleractinian coral S. 
pistillata found no effects on coral 
survival, photosynthesis, or growth; 
however, the exposure concentration 
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and duration may alter the expression of 
certain genes involved in important 
cellular functions (Chen et al., 2012). 

Surfactants are used as detergents and 
soaps, wetting agents, emulsifiers, 
foaming agents, and dispersants. Linear 
alkylbenzene sulfonate (LAS) is one of 
the most common surfactants in use. 
Biodegradation of surfactants can occur 
within a few hours to several days, but 
significant proportions of surfactants 
attach to suspended solids and remain 
in the environment. This sorption of 
surfactants onto suspended solids 
depends on environmental factors such 
as temperature, salinity, or pH. 
Exposure of Pocillopora verrucosa to 
LAS resulted in tissue loss on 
fragments. The combined effects of LAS 
exposure with increased temperature 
(+3°C to 31°C) resulted in greater tissue 
loss than LAS exposure alone (Kegler et 
al., 2015). 

In summary, there are multiple 
chemical contaminants that prevent or 
impede successful completion of all life 
history stages of the listed coral species. 
Identifying contaminant levels at which 
the conservation value of habitat for 
listed corals may be affected is 
inherently complex and influenced by 
taxa, exposure duration, and other 
factors. 

As described previously, the best- 
available information shows coral reefs 
form on solid substrate but only within 
a narrow range of water column 
conditions that on average allow the 
deposition rates of corals to exceed the 
rates of physical, chemical, and 
biological erosion (i.e., conducive 
conditions, Brainard et al., 2005). 
However, as with all ecosystems, water 
column conditions are dynamic and 
vary over space and time. Therefore, we 
also describe environmental conditions 
in which coral reefs currently exist 
globally, thus indicating the conditions 
that may be tolerated by corals and 
allow at least for survival. To the extent 
tolerance conditions deviate in duration 
and intensity from conducive 
conditions, they may not support coral 
reproduction and recruitment, and reef 
growth, and thus would impair recovery 
of the species. Further, annually and 
spatially averaged-tolerance ranges 
provide the limits of the environmental 
conditions in which coral reefs exist 
globally (Guan et al., 2015), but these 
conditions do not necessarily represent 
the conditions that may be tolerated by 
individual coral species. Individual 
species may or may not be able to 
withstand conditions within or 
exceeding the globally-averaged 
tolerance ranges for coral reefs, 
depending on the individual species’ 
biology, local average conditions to 

which the species are acclimatized, and 
intensity and duration of exposure to 
adverse conditions. In other words, 
changes in the water column parameters 
discussed previously that exceed the 
tolerance ranges may induce adverse 
effects in a particular species. Thus, the 
concept of individual species’ tolerance 
limits is a different aspect of water 
quality conditions compared to 
conditions that are conducive for 
formation and growth of reef structures. 

These values presented in the 
previous summaries constitute the best 
available information at the time of this 
rulemaking. It is possible that future 
scientific research will identify species- 
specific values for some of these 
parameters that become more applicable 
to the seven listed coral species, though 
it is also possible that future species- 
specific research will document that 
conducive or tolerance ranges for the 
seven corals fall within these ranges. 
Because the ESA requires us to use the 
best scientific information available in 
conducting consultations under section 
7, we will incorporate any such new 
scientific information into consultations 
when evaluating potential impacts to 
the critical habitat. 

Need for Special Management 
Considerations or Protection 

Specific areas within the geographical 
area occupied by a species may be 
designated as critical habitat only if they 
contain essential features that may 
require special management 
considerations or protection (16 U.S.C. 
1532(5)(A)(i)(II). Special management 
considerations or protection are any 
methods or procedures useful in 
protecting physical or biological 
features for the conservation of listed 
species (50 CFR 424.02). 

The proposed essential feature is 
particularly susceptible to impacts from 
human activity because of the relatively 
shallow water depth ranges of the seven 
listed corals (less than 40 m). The 
proximity of this habitat to coastal areas 
subject this feature to impacts from 
multiple activities, including, but not 
limited to, coastal and in-water 
construction, dredging and disposal 
activities, beach nourishment, 
stormwater run-off, wastewater and 
sewage outflow discharges, point and 
non-point source pollutant discharges, 
and fishery management. Further, the 
global oceans are being impacted by 
climate change from greenhouse gas 
emissions, particularly the tropical 
oceans in which the Indo-Pacific corals 
occur (van Hooidonk et al., 2014). The 
impacts from these activities, combined 
with those from natural factors (e.g., 
major storm events), significantly affect 

habitat for all life stages for these 
threatened corals. We conclude that the 
essential feature is currently and will 
likely continue to be negatively 
impacted by some or all of these factors. 

Greenhouse gas emissions (e.g., fossil 
fuel combustion) lead to global climate 
change and ocean acidification. These 
activities adversely affect the essential 
feature by increasing sea surface 
temperature and decreasing the 
aragonite saturation state. Coastal and 
in-water construction, channel 
dredging, and beach nourishment 
activities can directly remove the 
essential feature by dredging it or by 
depositing sediments on it, making it 
unavailable for settlement and 
recruitment of coral larvae or fragments. 
These same activities can impact the 
essential feature by creating turbidity 
during operations. Stormwater run-off, 
wastewater and sewage outflow 
discharges, and point and non-point 
source contaminant discharges can 
adversely impact the essential feature by 
allowing nutrients and sediments, as 
well as contaminants, from point and 
non-point sources, including sewage, 
stormwater and agricultural runoff, river 
discharge, and groundwater, to alter the 
natural levels in the water column. The 
same activities can also adversely affect 
the essential feature by increasing the 
growth rates of macroalgae, allowing 
them to preempt available recruitment 
habitat. Fishery management can 
adversely affect the essential feature if it 
allows for the reduction in the number 
of herbivorous fishes available to 
control the growth of macroalgae on the 
substrate. 

Given these ongoing threats 
throughout the corals’ habitat, we find 
that the essential feature may require 
special management considerations. 

Specific Areas Containing the Essential 
Features Within the Geographical Areas 
Occupied by the Species 

Our regulations state that each critical 
habitat area will be shown on a map, 
with more-detailed information 
discussed in the preamble of the 
rulemaking documents published in the 
Federal Register defined by specific 
limits using reference points and lines 
on standard topographic maps of the 
area, and referencing each area by the 
State, county, or other local 
governmental unit in which it is located 
(50 CFR 424.12(c)). Our regulations also 
state that when several habitats, each 
satisfying requirements for designation 
as critical habitat, are located in 
proximity to one another, an inclusive 
area may be designated as critical 
habitat (50 CFR 424.12(d)). 
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We identified 19 units within the 
geographical area occupied by the seven 
listed Indo-Pacific species confirmed in 
U.S. waters, at the time of listing, that 
contain the essential feature (Table 1): 
Four in American Samoa (Tutuila and 
Offshore Banks, Ofu and Olosega, Ta’u, 
and Rose Atoll); one in Guam (Guam 
and Offshore Banks); eight in CNMI 
(Rota, Aguijian, Tinian and Tatsumi 
Reef, Saipan and Garapan Bank, 
Farallon de Medinilla, Anatahan, Pagan, 
and Maug Islands and Supply Reef); and 
six in PRIA (Howland Island, Palmyra 
Atoll, Kingman Reef, Johnston Atoll, 
Wake Atoll, and Jarvis Island). 

Within each of these 19 units, we 
delineated more specific areas that 
contain the essential feature using a 3- 
step process: (1) We reviewed available 
information on substrate and water 
quality parameters to determine where 
the essential feature occurs; (2) we 
established upper and lower depth 
limits for these areas depending on the 
species present; and (3) within the 
depth limits, we identified areas that 
may have the essential feature but are 
not necessary for the conservation of the 
listed species because they are artificial 
substrates or natural substrates that are 
consistently disturbed, and therefore do 
not qualify as critical habitat. 

For step 1, determining specific areas 
that contain the essential feature, we 
reviewed available substrate and water 
quality data for each unit. For substrate, 
we used data and maps from two 
benthic habitat mapping programs that 
collect benthic data for coral reef 
ecosystems throughout the United 
States (these programs are also available 
to the public on their websites): (1) For 
habitat <20 m depth, the National 
Centers for Coastal Ocean Science’s 
(NCCOS; https://
coastalscience.noaa.gov/) provides data 
and maps (except for some of the PRIA); 
and (2) for habitat >20 m depth, the 
Pacific Islands Benthic Habitat Mapping 
Center (PIBHMC; https://
www.soest.hawaii.edu/pibhmc/cms/) 
provides data and maps. These two 
complementary programs provide 
nearly complete, large-scale coverage of 
reef-building coral substrate in the U.S. 
Pacific Islands, except for some of the 
PRIA areas which are not included in 
the NCCOS database. For substrate and 
water quality information, we also used 
coral reef monitoring and status reports 
from the Pacific Islands Fisheries 
Science Center (PIFSC, https://
www.fisheries.noaa.gov/region/pacific- 
islands#science) for the Mariana Islands 
(Brainard et al., 2012; except for 
Farallon de Medinilla (FDM)) and 
American Samoa (Brainard et al., 2008). 
For the PRIA, we used Miller et al. 

(2008). In contrast to substrate, data for 
water quality parameters are limited to 
a few of the parameters over a small 
overall portion of reef-building coral 
habitat within the area under 
consideration for critical habitat. 

We applied step 2, establishing upper 
and lower depth limits for these areas, 
by using depth distribution information 
for the listed coral species that occur in 
each unit to delineate upper and lower 
depth limits for each unit. Because at 
least some, if not all, listed corals in 
each unit occur in shallow habitats (e.g., 
reef flats), the upper depth limit for all 
units is mean low water, referred to here 
as zero (0) m depth. The lower depth 
limit for each unit is based on the 
deepest observed record of any listed 
species in that unit. As previously 
described in more detail in the 
Background section, based on the best 
currently available information, we 
consider the rangewide depth 
distributions of the seven listed species 
as follows: A. globiceps, 0 to 20 m; A. 
jacquelineae, 10 to 35 m; A. retusa, 0 to 
10 m; A. speciosa, 12 to 40 m; E. 
paradivisa, 2 to 25; I. crateriformis, 0 to 
12 m; and S. aculeata, 3 to 40 m. We 
used depth distributions for all listed 
Indo-Pacific species within U.S. waters 
combined as a comprehensive approach 
to establish a lower limit because most 
listed species have overlapping depth 
distributions, and depth distributions of 
these species are still not well known 
for many of the critical habitat units. 

We next applied step 3 for each unit 
by identifying areas that may contain 
the essential feature, but are not 
necessary for the conservation of the 
listed species. There are two types of 
areas that may contain hard 
consolidated substrate and suitable 
water quality parameters, but are not 
considered necessary for the 
conservation of the species, and none, 
one, or both may occur in each unit: (1) 
artificial substrates; and (2) ‘‘managed 
areas.’’ Artificial substrates include any 
human-made structure, regardless of age 
or level of active management. 
Examples include, but are not limited 
to, fixed and floating structures, such as: 
Jetties, groins, breakwaters, fixed or 
floating AToNs, seawalls, wharves, boat 
ramps, fishpond walls, pipes, wrecks, 
mooring balls, docks, aquaculture cages, 
and other artificial substrates. Managed 
areas are areas where the substrate has 
been disturbed by management and will 
continue to be periodically disturbed by 
such management. Examples include, 
but are not limited to, dredged 
navigation channels, shipping basins, 
vessel berths, and AToN chain scour 
areas around anchor blocks. As noted 
previously, protecting artificial 

substrates and managed areas would not 
facilitate meeting our conservation goal 
of maintaining functional natural reef 
ecosystems on which the listed species 
depend. They do not provide stable 
natural environments for coral growth 
and settlement and therefore are not 
necessary for the conservation of the 
species. 

NMFS is aware that dredging may 
result in sedimentation impacts beyond 
the actual dredge channel. To the extent 
that these impacts are persistent, are 
expected to recur whenever the channel 
is dredged and are of such a level that 
the areas in question have already been 
made unsuitable for coral, then NMFS 
expects that the federal action agency 
can assess and identify such areas 
during their pre-dredging planning and 
provide their rationale and information 
supporting this conclusion. To the 
extent that the federal action agency 
does so, NMFS proposes that these 
persistently impacted areas be 
considered part of the managed areas 
and excluded from critical habitat. 

The application of the 3-step process 
to each of the 19 specific areas is 
described in more detail in the Draft 
Information Report. The resulting 
delineations of the specific areas are 
described in Appendix A of the report, 
and 17 of the 19 are described and 
shown in the maps at the end of this 
rule. The entireties of the other two 
specific areas (Wake and FDM) were 
determined to be ineligible by the 
4(a)(3) analyses summarized below, and 
described and shown in the Draft 
Information Report (NMFS, 2019). 
These are the 19 specific areas to which 
the ESA section 4(a)(3) and 4(b)(2) 
analyses were applied. The essential 
feature is unevenly distributed 
throughout these 19 specific areas. 
Within these areas there exists a mosaic 
of habitats at relatively small spatial 
scales, some of which naturally contain 
the essential feature and some that do 
not. Further, within these large areas, 
specific managed areas as described 
previously also exist. If a location 
within one of these areas does not meet 
the definition of critical habitat (such as 
an area of soft substrate or a 
continuously managed area), it is not 
included in the designations. Due to the 
spatial scale at which the essential 
feature exists interspersed with these 
other habitats and disturbed areas, and 
the fact that the precise locations of the 
essential feature change over time (e.g., 
seasonally, in response to storms, etc.), 
we are not able to more finely delineate 
the essential feature. 
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Unoccupied Critical Habitat Areas 

We have not identified any 
unoccupied areas for designation of 
critical habitat. ESA section 3(5)(A)(ii) 
defines critical habitat to include 
specific areas outside the geographical 
area occupied by the species at the time 
of listing if the areas are determined by 
the Secretary to be essential for the 
conservation of the species. Regulations 
at 50 CFR 424.12(b)(2) specify that we 
will identify, at a scale determined to be 
appropriate, specific areas outside the 
geographical area occupied by the 
species that are essential for its 
conservation, considering the life 
history, status, and conservation needs 
of the species based on the best 
available scientific data. 

The threats to these seven corals 
include ocean warming, ocean 
acidification, and other threats that are 
primarily caused by global climate 
change (Brainard et al., 2011). We 
issued guidance in June 2016 on the 
treatment of climate change uncertainty 
in ESA decisions, which addresses 
critical habitat specifically (NMFS 
2016). The guidance states that, when 
designating critical habitat, NMFS will 
consider proactive designation of 
unoccupied habitat as critical habitat 
when there is adequate data to support 
a reasonable inference that the habitat is 
essential for the conservation of the 
species because of the function(s) it is 
likely to serve as climate changes. 

All seven of these species occur in the 
Coral Triangle, an area predicted to have 
rapid and severe impacts from climate 
change. As a response to changing 
conditions, these species may shift into 
previously unoccupied habitats as they 
become more suitable and as other parts 
of their range become less suitable in 
the future. However, the best 
information available currently does not 
support a reasonable inference that 
listed Indo-Pacific corals may expand 
into unoccupied areas within U.S. 
waters in the future due to changing 
climate conditions. In addition, coral 
reef areas within U.S. jurisdiction 
provide no more than about 2 percent of 
each listed species’ total range. Without 
further information, we cannot support 
the notion that such a small area of 
unoccupied habitat at the range margin 
is essential to the conservation of the 
species. 

Application of ESA Section 4(a)(3)(B)(i) 
(Military Lands) 

Section 4(a)(3)(B)(i) of the ESA 
prohibits designating as critical habitat 
any lands or other geographical areas 
owned or controlled by the Department 
of Defense (DoD), or designated for its 

use, that are subject to an Integrated 
Natural Resources Management Plan 
(INRMP) prepared under section 101 of 
the Sikes Act (16 U.S.C. 670a), if the 
Secretary of Commerce determines in 
writing that such plan provides a benefit 
to the species for which critical habitat 
is proposed for designation. 

Two INRMPs are applicable to 
proposed coral critical habitat: (1) The 
Navy’s Joint Region Marianas INRMP 
(JRM INRMP), finalized and signed in 
2019 (DoN, 2019); and (2) the Air 
Force’s INRMP for Wake Island Air 
Field, Wake Atoll, Kokee Air Force 
Station, Kauai, Hawaii, and Mt. Kaala 
Air Force Station, Oahu, Hawaii (Wake 
INRMP), finalized and signed in 2017 
(USAF, 2017). The JRM INRMP is a 
composite of management plans for 
many distinct DoD controlled areas in 
the Mariana Islands, including in Guam 
and CNMI (DoN, 2019). 

Summaries of the analyses of whether 
these two INRMPs are likely to benefit 
the ESA-listed corals or their habitat in 
Guam and CNMI (JRM INRMP) and 
Wake (Wake INRMP) are provided 
below, following the four considerations 
outlined in the 2016 guidance for the 
4(a)(3) and 4(b)(2) portions of critical 
habitat designations (81 FR 7413; 
February 11, 2016). These four 
considerations are: (1) The extent of the 
area and essential feature present in the 
area; (2) The type and frequency of use 
of the area by the listed species; (3) The 
relevant elements of the INRMP in terms 
of management objectives, activities 
covered, and best management 
practices, and the certainty that the 
relevant elements will be implemented; 
and (4) The degree to which the relevant 
elements of the INRMP will protect the 
habitat (essential feature) from the types 
of effects that would be addressed 
through a destruction-or-adverse- 
modification analysis. 

JRM INRMP—Guam 
In Guam, the JRM INRMP 

encompasses three marine areas that 
overlap with areas proposed for coral 
critical habitat (hereafter ‘‘INRMP 
marine areas’’): (1) Naval Base Guam— 
Main Base (NBG Main Base) Submerged 
Lands; (2) Naval Base Guam— 
Telecommunications Site (NBG TS) 
Submerged Lands; and (3) Andersen Air 
Force Base (AAFB) Submerged Lands. A 
summary of the analyses of whether the 
INRMP is likely to benefit the habitat of 
ESA-listed corals in each of these three 
INRMP marine areas is provided below, 
summarized from the full analyses in 
the Draft Information Report (NMFS, 
2019). 

With regard to the extent of the area 
and essential feature present: (1) The 

NBG Main Base Submerged Lands cover 
approximately 30,000 acres along the 
coastline from Orote Peninsula to Asan 
(described in the JRM INRMP, Section 
5.3, DoN, 2019); (2) the NBG TS 
Submerged Lands cover approximately 
19,500 acres on the northwestern side of 
Guam (described in the JRM INRMP, 
Section 8.3, DoN, 2019); and (3) AAFB 
Submerged Lands cover approximately 
26,500 acres of Submerged Lands on the 
northern side of Guam (described in the 
JRM INRMP, Section 9.3, DoN, 2019). 
Each of the three INRMP marine areas 
includes extensive potential proposed 
critical habitat, as shown in Fig. 21 in 
the Draft Information Report (NMFS, 
2019). Most or all of the potential 
proposed critical habitat within the 
three INRMP marine areas includes both 
the substrate and water quality 
components of the essential feature of 
coral critical habitat (i.e., characteristics 
of substrate and water quality support 
coral life history, including 
reproduction, recruitment, growth, and 
maturation), based on information 
provided previously in the Guam 
section of the Draft Information Report 
(NMFS, 2019), the Guam chapter of 
PIFSC’s coral reef monitoring report for 
the Mariana archipelago (Brainard et al., 
2012), and the INRMP (DoN, 2019). 

With regard to use of the area by the 
listed species, the listed coral Acropora 
globiceps occurs within each of the 
three INRMP marine areas. Two other 
listed coral species, Acropora retusa 
and Seriatopora aculeata, have been 
recorded on Guam at one or two sites, 
and thus may also occur in one or more 
of the three INRMP marine areas (DoN, 
2019). 

With regard to the relevant elements 
of the INRMP, and certainty that the 
relevant elements will be implemented, 
the two parts of this step are addressed 
separately below. The relevant elements 
of the JRM INRMP for each INRMP 
marine area include: (1) For the NBG 
Main Base Submerged Lands, the 
INRMP includes a Coral Habitat 
Enhancement plan (Section 5.4.2.1), 
consisting of eight specific actions in 
three categories: (1) Monitoring and 
adaptive management (3 actions), (2) 
collaboration with local partners (3 
actions), and (3) reduction of vessel 
impacts (2 actions); (2) for NBG TS 
Submerged Lands, the INRMP includes 
a Coral Habitat Enhancement plan 
(Section 8.4.2.1), consisting of a similar 
set of eight specific actions as for NBG 
Main Base; and (3) for AAFB Submerged 
Lands, the INRMP includes a Coral 
Habitat Enhancement plan (Section 
9.4.2.1), consisting of a similar set of 
seven specific actions as for NBG Main 
Base, except that there is less focus on 
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reduction in vessel impacts because of 
the much lower vessel traffic there. 

NMFS concludes that the Navy will 
implement the relevant elements of the 
JRM INRMP for the previously 
described three INRMP marine areas for 
three reasons: 

(1) Clear and Recent Documentation— 
the 2019 JRM INRMP includes Coral 
Habitat Enhancement plans for INRMP 
marine areas in Guam, with clear 
strategies and actions that address the 
habitat conservation needs of ESA-listed 
corals within these areas. The JRM 
INRMP’s Appendix D also includes 
annual reports describing how coral 
conservation efforts have been 
implemented in recent years. These new 
coral habitat conservation plans, as well 
as reports from recent years, clearly 
articulate how Navy is conserving coral 
habitat within the INRMP marine areas 
in Guam, and how it will do so in the 
future. 

(2) Demonstration of Good Faith 
Efforts for Listed Corals—the Navy has 
already implemented coral habitat 
conservation projects that are beneficial 
to ESA-listed corals within some INRMP 
marine areas in Guam, as described in 
the INRMP annual reports in the JRM 
INRMP’s Appendix D (DoN, 2019a), and 
listed in the Draft Information Report. 
Many of these projects have been 
ongoing for several years and are 
proactive, in that they were not required 
of the Navy by the ESA. For example, 
in Fiscal Year 2018 (Oct-18 to Sep-19, 
FY18), the following coral habitat 
conservation projects were carried out 
by the Navy within these waters: (1) 20 
mooring buoys were installed within 
NBG Main Base submerged waters to 
prevent anchoring on its coral reefs; (2) 
monitoring of the impacts of coral 
bleaching and crown of thorns starfish 
on reef-building corals including listed 
species; (3) coral surveys of Apra Harbor 
including listed species; (4) 
translocation of corals from a dredging 
area within Apra Harbor (no listed 
corals); (5) water quality monitoring; 
and (6) environmental education and 
outreach (DoN, 2019a, Appendix D, 
FY18 Annual Report). Many of these 
projects have been ongoing for several 
years and are proactive, in that they 
were not required of the Navy by the 
ESA. 

(3) History of Strong Conservation 
Work—the Navy has a long history of 
carrying out successful marine habitat 
conservation work on Guam, and often 
takes the initiative on conservation 
efforts whether requested by NMFS or 
FWS or not. For example, many of the 
coral habitat conservation projects in 
the 2019 JRM INRMP had already been 
started by the Navy before corals were 

listed in 2014, and were being done to 
improve conservation of marine 
resources on the island, regardless of 
whether they were required by Federal 
statute or not. 

The coral habitat enhancement 
elements of the JRM INRMP described 
previously are expected to substantially 
reduce the types of effects within the 
three INRMP marine areas in Guam that 
would be addressed through the 
destruction-or-adverse-modification 
analysis. Navy would accomplish this 
primarily by using the results of its own 
monitoring program to develop and 
implement management actions to 
enhance coral habitat and measures to 
minimize the impacts of Navy’s (and 
other DoD branches’) actions in Guam 
on coral habitat within the INRMP 
marine areas, thereby benefiting listed 
corals and their habitat. 

JRM INRMP—CNMI 
In CNMI, the JRM INRMP 

encompasses two marine areas that 
overlap with areas considered for coral 
critical habitat: (1) The Tinian Marine 
Lease Area (Tinian MLA) Submerged 
Lands; and (2) the Farallon de Medinilla 
(FDM) Submerged Lands (DoN, 2019). A 
summary of the analyses of whether the 
INRMP is likely to benefit the habitat of 
ESA-listed corals in each of these two 
INRMP marine areas is provided below, 
summarized from the full analyses in 
the Draft Information Report (NMFS, 
2019). 

With regard to the extent of the area 
and essential feature present: (1) The 
Tinian MLA Submerged Lands cover 
approximately 47,500 acres surrounding 
the northern portion of Tinian 
(described in the JRM INRMP, Section 
11.3, DoN, 2019); (2) the FDM 
Submerged Lands consists of 
approximately 25,000 acres surrounding 
FDM (described in the JRM INRMP, 
Section 12.3, DoN, 2019). Most or all of 
the potential proposed critical habitat 
within the two INRMP marine areas 
includes both the substrate and water 
quality components of the essential 
feature of coral critical habitat (i.e., 
characteristics of substrate and water 
quality support coral life history, 
including reproduction, recruitment, 
growth, and maturation), based on 
information provided in the Tinian and 
FDM sections of the Draft Information 
Report (NMFS, 2019), the Tinian and 
FDM chapters of PIFSC’s coral reef 
monitoring report for the Mariana 
archipelago (Brainard et al. 2012), and 
the INRMP (DoN, 2019). 

With regard to use of the area by the 
listed species, the listed coral Acropora 
globiceps is distributed widely 
throughout the Tinian MLA Submerged 

Lands, and also occurs in the FDM 
Submerged Lands. One other listed 
coral species, Acropora retusa, has been 
recorded in the Tinian MLA Submerged 
Lands, but not in the FDM Submerged 
Lands. No other listed corals have been 
reported from either INRMP marine area 
(DoN, 2019; NMFS, 2019). 

With regard to the relevant elements 
of the INRMP, and certainty that the 
relevant elements will be implemented, 
the two parts of this step are addressed 
separately below. The relevant elements 
of the JRM INRMP for each INRMP 
marine area include: (1) For the Tinian 
MLA Submerged Lands, the INRMP 
includes a Coral Habitat Enhancement 
plan, consisting three specific actions to 
enhance coral habitat by monitoring 
health and acute impacts (Section 
11.4.2.1; DoN, 2019); and (2) for the 
FDM Submerged Lands, the INRMP 
includes marine habitat management 
actions, consisting of surveys and 
mapping of ESA-listed corals, coral reef, 
and other marine habitats within the 
area (Section 12.4.2; DoN, 2019). The 
INRMP also includes assessment of 
ESA-listed corals, as required by the 
2015 biological opinion on the Navy’s 
Mariana Islands Testing and Training 
program (Section 12.4.2.2; DoN, 2019). 

NMFS concludes that the Navy will 
implement these relevant elements of 
the JRM INRMP for three reasons: 

(1) Clear and Recent Documentation— 
the 2019 JRM INRMP includes Coral 
Habitat Enhancement plans for INRMP 
marine areas in CNMI (Tinian MLA, 
FDM Submerged Lands), with clear 
strategies and actions that address the 
habitat conservation needs of ESA-listed 
corals within these areas. The JRM 
INRMP’s Appendix D also includes 
annual reports describing how coral 
conservation efforts have been 
implemented in recent years in INRMP 
marine areas in CNMI. These new coral 
habitat conservation plans, as well as 
reports from recent years, clearly 
articulate how Navy is conserving coral 
habitat within the INRMP marine areas 
in CNMI, and how it will do so in the 
future. 

(2) Demonstration of Good Faith 
Efforts for Listed Corals—the Navy has 
already implemented coral projects that 
have the potential to benefit the habitat 
of ESA-listed corals within INRMP 
marina areas in CNMI (Tinian MLA, 
FDM Submerged Lands). For example, 
coral species presence and abundance 
surveys were conducted within the 
Tinian MLA in 2013 (DoN, 2014) and 
2017 (DoN, 2017), and around FDM in 
2012 (Smith and Marx, 2016) and 2017 
(Carilli et al., 2018). These surveys were 
not required by the ESA, and have the 
potential to benefit the habitat of ESA- 

VerDate Sep<11>2014 21:01 Nov 25, 2020 Jkt 253001 PO 00000 Frm 00015 Fmt 4701 Sfmt 4702 E:\FR\FM\27NOP2.SGM 27NOP2jb
el

l o
n 

D
S

K
JL

S
W

7X
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



76276 Federal Register / Vol. 85, No. 229 / Friday, November 27, 2020 / Proposed Rules 

listed corals by providing information 
needed to better protect these areas in 
the future. 

(3) History of Strong Conservation 
Work—the Navy has a long history of 
carrying out successful marine habitat 
conservation work in the Mariana 
Islands, and often takes the initiative on 
conservation efforts whether requested 
by NMFS or FWS or not. For example, 
many of the coral habitat conservation 
projects in the 2019 JRM INRMP had 
already been started by the Navy before 
corals were listed in 2014, and were 
being done to improve conservation of 
marine resources on the island, 
regardless of whether they were 
required by Federal statute or not. While 
the great majority of these projects have 
been implemented in Guam rather than 
CNMI, the JRM INRMP includes many 
plans for CNMI (as noted previously), 
and the same Navy office (Navy 
Facilities Marianas) is responsible for 
carrying out such work in both Guam 
and CNMI. 

The coral habitat enhancement 
elements of the JRM INRMP described 
previously are expected to substantially 
reduce the types of effects within the 
two INRMP marine areas in CNMI that 
would be addressed through the 
destruction-or-adverse-modification 
analysis. Navy would accomplish this 
primarily by using the results of its own 
monitoring program to develop and 
implement management measures to 
minimize the impacts of Navy’s (and 
other DoD branches’) actions in CNMI 
on coral habitat within the INRMP 
marine areas, thereby benefiting listed 
corals and their habitat. 

Wake INRMP 
On Wake Atoll, the Wake INRMP 

(USAF, 2017) encompasses the entire 
area considered for coral critical habitat, 
as described and shown in the Draft 
Information Report (NMFS, 2019). A 
summary of the analyses of whether the 
INRMP is likely to benefit the habitat of 
ESA-listed corals in this INRMP marine 
area is provided below, summarized 
from the full analyses in the Draft 
Information Report (NMFS, 2019). 

With regard to the extent of the area 
and essential feature present, the Wake 
INRMP marine area includes nearly 
500,000 acres of Submerged Lands and 
waters within the lagoon and 
surrounding the atoll out to 12 nautical 
miles from the mean low water line 
(USAF 2017), and thus includes all reef- 
building corals and coral reefs 
associated with the atoll. Most or all of 
the potential proposed critical habitat 
within the INRMP marine area includes 
both the substrate and water quality 
components of the essential feature of 

coral critical habitat (i.e., characteristics 
of substrate and water quality support 
coral life history, including 
reproduction, recruitment, growth, and 
maturation), based on information 
provided in the Wake section of the 
Draft Information Report (NMFS, 2019) 
and the INRMP (USAF, 2017). 

With regard to use of the area by the 
listed species, the USFWS coral survey 
at Wake Atoll in August 2016 recorded 
colonies of both Acropora globiceps and 
A. retusa on the south side of Wake in 
the vicinity of the three sites (USFWS, 
2017; USAF, 2017). Thus, we assume 
that at least these two listed species 
occur throughout much of this INRMP 
marine area. No other listed corals have 
been reported from Wake (USAF, 2017; 
NMFS, 2019). 

With regard to the relevant elements 
of the INRMP, and certainty that the 
relevant elements will be implemented, 
the two parts of this step are addressed 
separately below. The relevant element 
of the Wake INRMP is the coral 
conservation component that was added 
to the INMRP in 2017 (Appendix S, 
Coral Conservation Actions at Wake 
Atoll; USAF, 2017), which is made up 
of four groups of actions, each of which 
include multiple projects: Water quality 
improvements (six projects), education 
and outreach (two projects), fisheries 
management (four projects), and 
physical DoD presence on Wake Atoll 
(three projects; USAF, 2017). The 
actions and projects are described in 
detail in the Draft Information Report 
(NMFS, 2019). 

NMFS concludes that the Air Force 
will implement these relevant elements 
of the Wake INRMP for three reasons: 

(1) Clear and Recent Documentation— 
the Wake INRMP includes a coral 
conservation plan (Appendix S) with a 
4-pronged strategy (water quality 
improvement, outreach and education 
for Wake-based staff, fisheries 
management, and physical DoD 
presence on Wake Atoll i.e., restriction 
of access and overall natural resource 
management) that comprehensively 
addresses the conservation needs of 
ESA-listed corals on Wake Atoll. This 
new official coral conservation plan 
clearly articulates how USAF is 
conserving corals on Wake, and how it 
will do so in the future. 

(2) Demonstration of Good Faith 
Efforts for Listed Corals: USAF has 
already implemented projects on Wake 
for each of its 4-pronged coral 
conservation strategy, as explained in 
Appendix S of the Wake INRMP. For 
water quality improvement, in 2016 
USAF began implementation of both the 
stormwater pollution prevention and 
invasive plant control projects. For 

outreach and education, in 2016 USAF 
revised the Wake Island Dive Club 
Charter to further reduce the potential 
impacts of recreational activities on 
corals. For fisheries management, in 
2017 USAF updated its fishing rules, 
which are part of the Wake Island 
Operating Guidance (PSRC 2017) to 
prohibit the use of (1) cast nets on the 
exterior of the atoll, (2) anchoring on 
coral reef habitat, and (3) and trolling 
over coral reef habitat. For physical DoD 
presence on Wake Atoll, in 2016 USAF 
funded and provided logistical support 
for a FWS coral survey that documented 
two ESA-listed corals on the atoll for the 
first time. 

(3) History of Strong Conservation 
Work—USAF has a long history of 
carrying out successful conservation 
work on Wake, and often takes the 
initiative on conservation efforts 
whether requested by NMFS or FWS or 
not. For example, many of the projects 
in the new INRMP’s coral conservation 
strategy had already been started by 
USAF before corals were listed in 2014, 
and were being done to improve 
conservation of marine and terrestrial 
resources on the atoll, regardless of 
whether they were required by Federal 
statute or not. Likewise, in 2016, USAF 
funded and supported the FWS coral 
survey of the atoll, leading to the 
discovery of two ESA-listed corals. In 
addition, USAF has historically been an 
excellent conservation partner with 
NMFS and FWS, supporting a wide 
variety of marine and terrestrial 
conservation projects, and actively 
engaging both agencies in the INRMP 
planning and implementation process. 

The coral conservation component of 
the Wake INRMP (Appendix S, Coral 
Conservation Actions at Wake Atoll; 
USAF, 2017) is expected to reduce both 
direct and indirect impacts to listed 
corals via minimization or avoidance of 
recreational impacts (fishing, diving, 
anchoring), and terrestrial impacts (i.e., 
run-off from land-based activities; 
USAF, 2017). Thus, implementation of 
the Wake INRMP is likely to provide 
substantial protection to the essential 
feature of coral critical habitat 
(reproductive, recruitment, growth, and 
maturation habitat) within the INRMP 
marine area from the types of effects 
that would be addressed through critical 
habitat consultation, thereby benefiting 
listed corals and their habitat. 

4(a)(3) Conclusion 
Based on the analyses summarized 

previously and provided in the Draft 
Information Report (NMFS, 2019), 
implementation of the JRM INRMP 
(DoN, 2019) and the Wake INRMP 
(USAF, 2017) both are likely to benefit 
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the habitats of ESA-listed coral species 
within all INRMP marine areas on 
Guam, CNMI, and Wake. Thus, the 
potential proposed coral critical habitat 
within the INRMP marine areas on 
Guam, Tinian, FDM, and Wake are 
ineligible for coral critical habitat. The 
partial overlap of these INRMP marine 
areas with potential proposed coral 
critical habitat are shown in Figures 21 
(Guam) and 22 (Tinian) of the Draft 
Information Report (NMFS, 2019). On 
FDM and Wake, the INRMP marine 
areas completely encompass all the 
potential proposed coral critical habitat, 
as shown in Figures 11 (FDM) and 19 
(Wake) of the Draft Information Report 
(NMFS, 2019). 

Application of ESA Section 4(b)(2) 
Section 4(b)(2) of the ESA requires 

that we consider the economic impact, 
impact on national security, and any 
other relevant impact, of designating 
any particular area as critical habitat. 
Additionally, the Secretary has the 
discretion to consider excluding any 
area from critical habitat if (s)he 
determines that the benefits of exclusion 
(that is, avoiding some or all of the 
impacts that would result from 
designation) outweigh the benefits of 
designation based upon the best 
scientific and commercial data 
available. The Secretary may not 
exclude an area from designation if 
exclusion will result in the extinction of 
the species. Because the authority to 
exclude is discretionary, exclusion is 
not required for any particular area 
under any circumstances. 

The ESA provides the U.S. Fish and 
Wildlife Service (USFWS) and NMFS 
(the Services) with broad discretion in 
how to consider impacts. (See, H.R. Rep. 
No. 95–1625, at 17, reprinted in 1978 
U.S.C.C.A.N. 9453, 9467 (1978). 
Economics and any other relevant 
impact shall be considered by the 
Secretary in setting the limits of critical 
habitat for such a species. The Secretary 
is not required to give economics or any 
other relevant impact predominant 
consideration in his specification of 
critical habitat. The consideration and 
weight given to any particular impact is 
completely within the Secretary’s 
discretion.). Courts have noted the ESA 
does not contain requirements for any 
particular methods or approaches. (See, 
e.g., Bldg. Indus. Ass’n of the Bay Area 
et al. v. U.S. Dept. of Commerce et al., 
No. 13–15132 (9th Cir., July 7, 2015), 
upholding district court’s ruling that the 
ESA does not require the agency to 
follow a specific methodology when 
designating critical habitat under 
section 4(b)(2)). For this proposed rule, 
we followed the same basic approach to 

describing and evaluating impacts as we 
have for several recent critical habitat 
rulemakings, as informed by our Policy 
Regarding Implementation of Section 
4(b)(2) of the ESA (81 FR 7226, February 
11, 2016). 

The following sub-sections describe 
the economic, national security, and 
other relevant impacts that we projected 
would result from including the specific 
areas described previously in these 
proposed critical habitat designations. 
We considered these impacts when 
deciding whether to exercise our 
discretion to propose excluding 
particular areas from the designation. 
Both positive and negative impacts were 
identified and considered (these terms 
are used interchangeably with benefits 
and costs, respectively). Impacts were 
evaluated in quantitative terms where 
feasible, but qualitative appraisals were 
used where that is more appropriate. 

The primary impacts of a critical 
habitat designation result from the ESA 
section 7(a)(2) requirement that Federal 
agencies ensure that their actions are 
not likely to result in the destruction or 
adverse modification of critical habitat, 
and that they consult with NMFS in 
fulfilling this requirement. Determining 
these impacts is complicated by the fact 
that section 7(a)(2) also requires that 
Federal agencies ensure their actions are 
not likely to jeopardize the species’ 
continued existence. One incremental 
impact of designation is the extent to 
which Federal agencies modify their 
proposed actions to ensure that they are 
not likely to destroy or adversely modify 
the critical habitat beyond any 
modifications they would make because 
of listing and the jeopardy requirement. 
When the same modification would be 
required due to impacts to both the 
species and critical habitat, the impact 
of the designation is co-extensive with 
the ESA listing of the species (i.e., 
attributable to both the listing of the 
species and the designation critical 
habitat). To the extent possible, our 
analysis identified impacts that were 
incremental to the proposed 
designations of critical habitat, meaning 
those impacts that are over and above 
impacts attributable to the species’ 
listing or any other existing regulatory 
protections. Relevant, existing 
regulatory protections (including the 
species’ listing) are referred to as the 
‘‘baseline’’ and are also discussed in the 
following sections. 

The following economic and national 
security impact analyses describe 
projected future Federal activities that 
would trigger section 7 consultation 
requirements because they may affect 
the essential feature, and consequently 
may result in economic or national 

security impacts. Additionally, these 
analyses describe broad categories of 
project modifications that may reduce 
impacts to the essential feature, and 
state whether the modifications are 
likely to be solely a result of the critical 
habitat designation or co-extensive with 
another regulation, including the ESA 
listing of the species. These analyses 
incorporate recent guidance provided in 
the final rule on 4(b)(2) analyses (81 FR 
7413 February 11, 2016). 

Economic Impacts 
Economic impacts of the critical 

habitat designations result through 
implementation of section 7 of the ESA 
in consultations with Federal agencies 
to ensure their proposed actions are not 
likely to destroy or adversely modify 
critical habitat. These economic impacts 
may include both administrative and 
project modification costs. Economic 
impacts that may be associated with the 
conservation benefits of the 
designations are described later. 

An economic impact analysis was 
conducted in 2016 on the proposed 
coral critical habitat that projected 
annual economic impacts during the 10- 
year period 2016–2025, as described in 
section 5.1 of the Draft Information 
Report. Due to a large number of 
uncertainties, low-end and high-end 
estimates of economic impacts were 
developed in terms of the incremental 
cost of implementing coral critical 
habitat in addition to the cost of section 
7 consultations without critical habitat. 
A key uncertainty in estimating the 
economic impacts of coral critical 
habitat is the lack of critical habitat for 
any marine species in the affected areas, 
which means that the historic record of 
section 7 consultations in these areas 
does not provide a good predictor of 
either the future number of total 
consultations, or the proportion of 
formal vs. informal consultations 
resulting from coral critical habitat. 
Consequently, there is a very large 
difference between the low-end and 
high-end economic impact estimates. 
Low-end total incremental costs 
resulting from the listed corals’ critical 
habitat are estimated at just under 
$350,000 over ten years, with an 
annualized cost of approximately 
$50,000. High-end total incremental 
costs are estimated at more than $13 
million over 10 years, with an 
annualized cost of approximately $1.9 
million, although this number is 
unrealistic, as explained below (Draft 
Information Report, section 5.1). 

The high-end estimate is 40 times 
higher than the low-end estimate 
primarily because of the assumption 
that critical habitat would result in all 
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future coral consultations being formal, 
and that the resulting biological 
opinions would require modifications to 
all activities that would not be required 
in the absence of critical habitat. Critical 
habitat could only have a high-end level 
of economic impact if (1) all managed 
areas such as navigation channels, 
harbors, and marinas are included in 
critical habitat, as this is where the 
action areas for most activities requiring 
consultation would be located; and (2) 
the action areas contain the essential 
feature but not the listed corals, so 
formal consultation would be required 
solely because of critical habitat. 
However, managed areas are not 
included in the proposed critical 
habitat, as explained in the Specific 
Areas Containing the Essential Features 
Within the Geographical Areas 
Occupied by the Species section 
(although they were included in the 
economic impact analysis because that 
analysis began in 2015 before managed 
areas were excluded), thereby 
minimizing incremental impacts. In 
addition, a comparison of the projected 
annual Section 7 formal consultations in 
2016–2025 vs. the actual formal 
consultations that occurred in 2016– 
2019 found that projected consultations 
were three times higher than actual 
consultations (NMFS, 2019, section 5.1). 
Thus, the likely economic impact of 
coral critical habitat is likely to be much 
closer to the low-end estimate than the 
high-end estimate. 

Many studies describe the economic 
benefits of corals and coral reefs, such 
as fisheries, recreation, protection of 
coastal areas by reefs, and many others, 
as described in Appendix B of the Draft 
Information Report (NMFS, 2019). By 
furthering the conservation of the 
habitat of the listed coral species and 
associated coral reef species, the critical 
habitat designations has the potential to 
contribute to such economic benefits. 
The extent of the potential economic 
benefits of coral critical habitat depends 
on the level of additional protection 
provided. For example, certain activities 
such as dredging of navigation channels 
permitted by the U.S. Army Corps of 
Engineers (USACE) may be subject to 
project modifications to avoid adverse 
modification of critical habitat. These 
modifications would provide better 
protection of corals and coral reefs that 
may then provide economic benefits. 
Although the proportion of USACE- 
permitted activities that would be 
subject to modifications ranges from 
zero (low-end scenario) to 
approximately 85 percent (high-end 
scenario), as described previously, we 
anticipate the actual economic impacts 

to be much closer to the low-end than 
the high-end scenario, with 
corresponding reduction of potential 
economic benefits. However, we cannot 
quantify the anticipated level of 
economic benefits. 

National Security Impacts 
When a 4(b)(2) exclusion analysis is 

undertaken, the Secretaries are to 
determine if the benefits of exclusion 
outweigh the benefits of inclusion for a 
particular area. If so, they may exclude 
that area, unless they determine that the 
exclusion will result in the extinction of 
the species concerned. When DoD, DHS, 
or another Federal agency requests 
exclusion from critical habitat on the 
basis of national-security or homeland 
security impacts, it must provide a 
reasonably specific justification of an 
incremental impact on national security 
that would result from the designation 
of that specific area as critical habitat. 
That justification could include 
demonstration of probable impacts, 
such as impacts to ongoing border 
security, patrols and surveillance 
activities, or a delay in training or 
facility construction, as a result of 
compliance with section 7(a)(2) of the 
Act. 

If the agency provides a reasonably 
specific justification, we will defer to 
the expert judgment of DoD, DHS, 
another Federal agency as to: (1) 
Whether activities on its lands or 
waters, or its activities on other lands or 
waters, have national security or 
homeland security implications; (2) the 
importance of those implications; and 
(3) the degree to which the cited 
implications would be adversely 
affected in the absence of an exclusion. 
In that circumstance, in conducting a 
discretionary 4(b)(2) exclusion analysis, 
we will give great weight to national- 
security and homeland-security 
concerns in analyzing the benefits of 
exclusion. 

Outside of the JRM and Wake INRMP 
marine areas described in the 4(a)(3) 
section, four sites were requested for 
exclusion by DoD or USCG based on 
national security impacts, one in Guam 
and three in CNMI: The portion of the 
Navy’s Ritidian Point Surface Danger 
Zone Complex outside of DoD 
Submerged Lands on Guam, two USCG 
anchorages on Tinian, and a system of 
six Navy anchorage berths on Saipan. 
For each of these four sites, the impacts 
to national security of designating the 
site as critical habitat were weighed 
against the benefits to the conservation 
of listed corals of designating the site as 
critical habitat. If impacts to national 
security outweigh benefits to 
conservation of the listed species, the 

site is excluded from critical habitat. If 
benefits to the conservation of the listed 
species outweigh impacts to national 
security, the site is not excluded from 
critical habitat. The full analysis of 
impacts vs. benefits is provided in the 
Draft Information Report (NMFS, 2019), 
and summarized below. The decision to 
exclude any sites from a designation of 
critical habitat is always at the 
discretion of NMFS. In no 
circumstances is an exclusion of any 
site required by the ESA (81 FR 7226, 
February 11, 2016). 

For the Navy’s Ritidian Point Surface 
Danger Zone complex, we conclude that 
the impacts to national security of 
including this area within critical 
habitat outweigh the conservation 
benefits of designation, thus we propose 
to exclude the site from coral critical 
habitat designation. The full rationale 
for excluding this site is provided in the 
Draft Information Report, section 5.2.1. 
The most important factors supporting 
this exclusion are that this area is a 
unique and important place for DoD 
activities, and the consultation 
requirements for critical habitat would 
place new demands on DoD both in 
terms of the consultation process as well 
as potential modifications to the DoD 
activities. The benefits of designating 
this low-use and remote habitat is 
reduced somewhat by the protections 
already afforded to some of the 
characteristics of the essential feature, 
and because DoD use of this area is 
likely to discourage other Federal 
activities that may otherwise require 
consultation. While DoD must still 
ensure that activities in this area are not 
likely to jeopardize the continued 
existence of listed corals, the exclusion 
of this area means DoD will not be 
required to consult to insure that its 
activities are not likely to adversely 
modify habitat or essential features 
within this area. Based on our best 
scientific judgment and acknowledging 
the small size of this area, and other 
safeguards that are in place (e.g., 
protections already afforded listed 
corals under its listing and other 
regulatory mechanism), we conclude 
that exclusion of this area will not result 
in the extinction of the species. 

For the USCG’s Tinian anchorages 
(i.e., Explosives Anchorages A and B on 
Tinian), we conclude that the 
conservation benefits of designation 
outweigh the impacts to national 
security of including this area within 
critical habitat, and therefore the 
anchorages are not excluded from coral 
critical habitat designation. The full 
rationale for not excluding this site is 
provided in the Draft Information 
Report, section 5.2.2. The factors 
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supporting denial of this exclusion 
request are that: (1) Coral critical habitat 
would not create a new consultation 
requirement for USCG at these sites in 
addition what is already required by the 
fact that some corals on Tinian are listed 
as threatened under the ESA; (2) even if 
coral critical habitat would create a new 
consultation requirement for USCG at 
these site, USCG did not provide 
enough information to demonstrate how 
national security would be impacted if 
critical habitat is designated in these 
areas; (3) the majority of the areas 
within the Tinian anchorages are 
already ineligible for critical habitat due 
to overlap with the Tinian Marine Lease 
Area, and most of the remaining areas 
of the two anchorages are shallow 
nearshore areas that provide no 
anchorage; (4) the portions of the 
anchorages that lie outside of the Tinian 
Marine Lease Area (i.e., those areas that 
are still eligible for coral critical habitat) 
have no protection other than EFH; and 
(5) the portions of the anchorages that 
lie outside of the Tinian Marine Lease 
contain high quality coral habitat. 

For the six Navy anchorage berths (L– 
19, L–32, L–44, L–47, L–62, and M–16) 
within the Saipan Military 
Prepositioned Squadron Anchorages 
site, we conclude that the impacts to 
national security of including these sites 
within critical habitat outweigh the 
conservation benefits of designation, 
and thus the six berths are proposed for 
exclusion from coral critical habitat 
designation. The full rationale for 
proposing to exclude this site is 
provided in the Draft Information 
Report, section 5.2.3. The most 
important factor supporting this 
exclusion is that coral critical habitat 
would create a new consultation 
requirement for the Navy at these sites 
in addition to what is already required 
by the fact that some corals on Saipan 
are listed as threatened under the ESA. 
The subsequent formal consultation 
would cause project delays and 
modifications that would impact the 
Military Sealift Command’s mission, 
which is to provide logistics support to 
distant Navy, USMC, Army, and Air 
Force military forces for a wide range of 
national security related activities. The 
circumstances range from a rise in 
military tensions with other nations to 
the ability of the U.S. Government to 
respond to attacks on U.S. forces, the 
territory and people of the United 
States, and U.S. allies. The ability of the 
prepositioning fleet to provide a 
response to a threat to the U.S. requires 
quick transport and delivery of 
weapons, fuel, and supplies to U.S. 
military forces; thus delays and 

modifications at this site would result in 
substantial national security impacts. 
Conservation benefits of including the 
site in critical habitat could be 
substantial because the site has high 
quality and quantity of the essential 
feature with high potential to aid in the 
conservation of listed corals, for which 
critical habitat consultation could 
provide significant protection. However, 
no listed corals have been recorded 
within any of the six anchorage berths. 
While DoD must still insure that 
activities in this area are not likely to 
jeopardize the continued existence of 
listed corals, the exclusion of this area 
means DoD will not be required to 
consult to insure that its activities are 
not likely to adversely modify habitat or 
essential features within this area. Based 
on our best scientific judgment and 
acknowledging the small size of this 
area, and other safeguards that are in 
place (e.g., protections already afforded 
listed corals under its listing and other 
regulatory mechanism), we conclude 
that exclusion of this area will not result 
in the extinction of the species. 

Other Relevant Impacts 
We identified three broad categories 

of other relevant impacts of this 
proposed critical habitat: Conservation 
benefits, both to the species and to 
society; impacts on governmental or 
private entities that are implementing 
existing management plans that provide 
benefits to the listed species; and 
educational and awareness benefits. 

Conservation Benefits 
The primary benefit of critical habitat 

designation is the contribution to the 
conservation and recovery of the seven 
corals. That is, in protecting the features 
essential to the conservation of the 
species, critical habitat directly 
contributes to the conservation and 
recovery of the species. This analysis 
contemplates three broad categories of 
benefits of critical habitat designation: 

(1) Increased probability of 
conservation and recovery of the seven 
corals: The most direct benefits of the 
critical habitat designations stem from 
the enhanced probability of 
conservation and recovery of the seven 
corals. From an economics perspective, 
the appropriate measure of the value of 
this benefit is people’s ‘‘willingness-to- 
pay’’ for the incremental change. While 
the existing economics literature is 
insufficient to provide a quantitative 
estimate of the extent to which people 
value incremental changes in recovery 
potential, the literature does provide 
evidence that people have a positive 
preference for listed species 
conservation, even beyond any direct 

(e.g., recreation, such as viewing the 
species while snorkeling or diving) or 
indirect (e.g., reef fishing that is 
supported by the presence of healthy 
reef ecosystems) use for the species. 

(2) Ecosystem service benefits of coral 
reef conservation, in general: Overall, 
coral reef ecosystems, including those 
comprising populations of the seven 
corals, provide important ecosystem 
services of value to individuals, 
communities, and economies. These 
include recreational opportunities (and 
associated tourism spending in the 
regional economy), habitat and nursery 
functions for recreationally and 
commercially valuable fish species, 
shoreline protection in the form of wave 
attenuation and reduced beach erosion, 
and climate stabilization via carbon 
sequestration. The total annual 
economic value of coral reefs in U.S. 
Pacific Islands jurisdictions in 2012 has 
been summarized as: (1) American 
Samoa—$12 million/year, (2) Guam— 
$155 million/year, and (3) CNMI—$72 
million/year (Brander and Van 
Beukering, 2013). Efforts to conserve the 
seven corals also benefit the broader reef 
ecosystems, thereby preserving or 
improving these ecosystem services and 
values. 

Conservation benefits to each coral in 
all their specific areas are expected to 
result from the designations. Critical 
habitat most directly influences the 
recovery potential of the species and 
protects coral reef ecosystem services 
through its implementation under 
section 7 of the ESA. That is, these 
benefits stem from the implementation 
of project modifications undertaken to 
avoid destruction and adverse 
modification of critical habitat. 
Accordingly, critical habitat designation 
is most likely to generate the benefits 
discussed in those areas expected to be 
subject to additional recommendations 
for project modifications (above and 
beyond any conservation measures that 
may be implemented in the baseline due 
to the listing status of the species or for 
other reasons). In addition, critical 
habitat designation may generate 
ancillary environmental improvements 
and associated ecosystem service 
benefits (i.e., to commercial fishing and 
recreational activities) in areas subject 
to incremental project modifications. 
While neither benefit can be directly 
monetized, existing information on the 
value of coral reefs provides an 
indication of the value placed on those 
ecosystems. 

(3) Education and Awareness Benefits 
that May Result from the Designations: 
There is the potential for education and 
awareness benefits arising from the 
critical habitat designations. This 
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potential stems from two sources: (1) 
Entities that engage in section 7 
consultation and (2) members of the 
general public interested in coral 
conservation. The former potential 
exists from parties who alter their 
activities to benefit the species or 
essential feature because they were 
made aware of the critical habitat 
designation through the section 7 
consultation process. The latter may 
engage in similar efforts because they 
learned of the critical habitat 
designations through outreach 
materials. For example, NMFS has been 
contacted by diver groups in the Florida 
Keys who are specifically seeking the 
two ESA-listed Caribbean Acropora 
corals on dives and report those 
locations to NMFS, thus assisting us in 
planning and implementing coral 
conservation and management activities 
for those listed species. In our 
experience, designation raises the 
public’s awareness that there are special 
considerations to be taken within the 
area. 

Similarly, state and local governments 
may be prompted to enact laws or rules 
to complement the critical habitat 
designations and benefit the listed 
corals. Those laws would likely result in 
additional impacts of the designations. 
However, we are unable to quantify the 
beneficial effects of the awareness 
gained through, or the secondary 
impacts from state and local regulations 
resulting from the critical habitat 
designation. 

Impacts to Governmental and Private 
Entities With Existing Management 
Plans Benefitting the Essential Features 

Many previous critical habitat impact 
analyses evaluated the impacts of the 
designation on relationships with, or the 
efforts of, private and public entities 
involved in management or 
conservation efforts benefiting listed 
species. These analyses found that the 
additional regulatory layer of a 
designation could negatively impact the 
conservation benefits provided to the 
listed species by existing or proposed 
management or conservation plans. 

There are a large number of Federal 
marine protected areas in American 
Samoa, Guam, CNMI, and the PRIA 
where coral critical habitat is being 
considered (Draft Information Report, 
Appendix B). Impacts of critical habitat 
designation on the agencies responsible 
for natural resource management 
planning of these areas depend on the 
type and number of Section 7 
consultations that may result from the 
designation in the areas covered by 
those plans, as well as any potential 
project modifications recommended by 

these consultations. Negative impacts to 
these entities could result if the critical 
habitat designation interferes with these 
agencies’ ability to provide for the 
conservation of the species, or otherwise 
hampers management of these areas. 
Existing or proposed management plans 
in the marine protected areas and their 
associated regulations protect existing 
coral reef resources, but they may not 
specifically protect the substrate and 
water quality feature for purposes of 
increasing listed coral abundance and 
eventual recovery. 

However, most of these Federal 
marine protected areas are still 
developing management plans, 
especially the larger ones that include 
the most potential coral critical habitat 
(e.g., the National Marine Monuments), 
thus it is not possible to determine at 
this time if and how they would be 
subject to Section 7 consultation due to 
potential effects on coral critical habitat. 
Therefore, it is not possible to determine 
at this time if and how the management 
of Federal marine protected areas in the 
Pacific Islands would be impacted by 
coral critical habitat. 

Discretionary Exclusions Under Section 
4(b)(2) 

We are not exercising our discretion 
to consider exclusions based on 
economic impacts. As summarized in 
the Economic Impacts section, low-end 
total incremental costs resulting from 
the listed corals’ critical habitats are 
estimated at just under $350,000 over 10 
years, with an annualized cost of 
approximately $50,000. High-end total 
incremental costs are estimated at more 
than $13 million over 10 years, with an 
annualized cost of approximately $1.9 
million. However, the likely economic 
impact of coral critical habitat is likely 
to be much closer to the low-end 
estimate than the high-end estimate. 

We are proposing to exclude two 
particular areas from critical habitat on 
the basis of national security impacts: 
The Navy’s Ritidian Point Surface 
Danger Zone complex in Guam, and the 
Navy’s six anchorage berths within the 
Saipan Military Prepositioned Squadron 
Anchorages. For the Ritidian Point 
Surface Danger Zone complex, as 
summarized in the National Security 
Impacts section, substantial national 
security impacts would be expected 
because consultation requirements for 
critical habitat would place new 
demands on DoD both in terms of the 
consultation process as well as potential 
modifications to the DoD activities. 
Conservation benefits are expected to be 
low because very few Federal activities 
are likely to be proposed within this 
site. Thus, we conclude that impacts 

outweigh benefits, and the site is 
excluded from proposed critical habitat. 

For the Saipan anchorage berths, as 
summarized in the National Security 
Impacts section, substantial national 
security impacts would be expected 
because formal consultation on 
anchoring would result in delays or 
changes to critical DoD activities at the 
site. Conservation benefits are expected 
to be substantial because the site has 
high quality and quantity of the 
essential feature with high potential to 
aid in the conservation of listed corals, 
for which critical habitat consultation 
could provide significant protection. In 
addition, non-DoD Federal actions may 
be proposed within the site, and critical 
habitat would address a unique 
management challenge for listed corals 
at the site. However, because of the 
substantial national security impacts, 
we conclude that impacts outweigh 
benefits, thus the site is excluded from 
proposed critical habitat. 

While at this time we are not 
proposing to exclude the USCG’s Tinian 
anchorages (i.e., Explosives Anchorages 
A and B on Tinian) due to a lack of 
information demonstrating how national 
security would be impacted if critical 
habitat is designated in these areas. 
NMFS will take comments on and 
reconsider its decision as it pertains to 
this area consistent with the weighing 
factors, and provide final exclusion 
determinations for this request in the 
final rule. 

We are not proposing to exclude any 
particular area based on other relevant 
impacts. Other relevant impacts include 
conservation benefits of the 
designations, both to the species and to 
society. Because the feature that forms 
the basis of the critical habitat 
designations is essential to the 
conservation of the seven threatened 
corals, the protection of critical habitat 
from destruction or adverse 
modification may at minimum prevent 
loss of the benefits currently provided 
by the species and their habitat, and 
may contribute to an increase in the 
benefits of these species to society in the 
future. While we cannot quantify nor 
monetize the benefits, we believe they 
are not negligible and would be an 
incremental benefit of these 
designations. 

Proposed Critical Habitat Designations 
Critical habitat must be defined by 

specific limits using reference points 
and lines as found on standard 
topographic maps of the area, and 
cannot use ephemeral reference points 
(50 CFR 424.12(c)). When several 
habitats, each satisfying the 
requirements for designation as critical 

VerDate Sep<11>2014 21:01 Nov 25, 2020 Jkt 253001 PO 00000 Frm 00020 Fmt 4701 Sfmt 4702 E:\FR\FM\27NOP2.SGM 27NOP2jb
el

l o
n 

D
S

K
JL

S
W

7X
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



76281 Federal Register / Vol. 85, No. 229 / Friday, November 27, 2020 / Proposed Rules 

habitat, are located in proximity to one 
another, an inclusive area may be 
designated as critical habitat (50 CFR 
424.12(d)). 

The habitat containing the physical or 
biological feature that is essential to the 
conservation of the seven threatened 
Indo-Pacific corals and that may require 
special management considerations or 
protection, is marine habitat of 
particular depths for each species in 
American Samoa, Guam, CNMI, and 
PRIA. The boundaries of each of the 19 
specific areas that were considered for 
proposed coral critical habitat were 
determined by the process described in 
the Specific Areas section of the Draft 
Information Report (NMFS, 2019) and 
summarized previously. Each specific 
area provides critical habitat for the one 
to six listed species known to occur in 
that area (see Table 1). After applying 
the 4(a)(3) analysis, the entireties of the 
FDM and Wake Units were found to be 
ineligible for critical habitat, leaving the 
17 specific areas described below. Of 
those, portions of the Guam and Tinian 
Units were also found to be ineligible 
after applying the 4(a)(3) analysis. In 
addition, after applying the 4(b)(2) 
analysis, one site in the Guam Unit (the 
Navy’s Ritidian Point Surface Danger 
Zone complex), and one site in the 
Saipan Unit (a group of six Navy berths: 
L–19, L–32, L–44, L–47, L–62, and M– 
16)) were excluded from critical habitat. 

Occupied Critical Habitat Unit 
Descriptions 

The 17 units of proposed coral critical 
habitat are briefly described below. 
Detailed descriptions and maps are 
provided in the regulatory text: 

(1) Tutuila and Offshore Banks: All 
waters from 0–40 m depth around 
Tutuila and Offshore Banks, except the 
areas specified in section (d) of the 
regulatory text below. 

(2) Ofu and Olosega: All waters 0–20 
m depth around Ofu and Olosega 
Islands, except the areas specified in 
section (d) of the regulatory text below. 

(3) Ta‘u: All waters 0–20 m depth 
around Ta‘u Island, except the areas 
specified in section (d) of the regulatory 
text below. 

(4) Rose Atoll: All waters 0–20 m 
depth around Rose Atoll, except the 
areas specified in section (d) of the 
regulatory text below. 

(5) Guam: All waters from 0–40 m 
depth around Guam and Offshore 
Banks, except the areas specified in 
section (d) of the regulatory text below, 
and the national security exclusion 
(Ritidian Point Surface Danger Zone 
complex) specified in section (e) of the 
regulatory text below. 

(6) Rota: All waters 0–20 m depth 
around Rota Island, except the areas 
specified in section (d) of the regulatory 
text below. 

(7) Aguijian: All waters 0–20 m depth 
around Aguijian Island, except as 
specified in section (d) of the regulatory 
text below. 

(8) Tinian and Tatsumi Reef: All 
waters 0–20 m depth around Tinian and 
Tatsumi Reef, except the areas specified 
in section (d) of the regulatory text 
below. 

(9) Saipan and Garapan Bank: All 
waters 0–40 m depth around Saipan and 
Garapan Bank, except the areas 
specified in section (d) of the regulatory 
text below, and the national security 
exclusion (six Navy berths) specified in 
section (e) of the regulatory text below. 

(10) Anatahan: All waters 0–20 m 
depth around Anatahan Island, except 
as specified in section (d) of the 
regulatory text below. 

(11) Pagan: All waters 0–20 m depth 
around Pagan Island, except as specified 
in section (d) of the regulatory text 
below. 

(12) Maug Islands and Supply Reef: 
All waters 0–20 m depth around Maug 
Islands and Supply Reef, except as 
specified in section (d) of the regulatory 
text below. 

(13) Howland Island: All waters 0–10 
m depth around Howland Island, except 
as specified in section (d) of the 
regulatory text below. 

(14) Palmyra Atoll: All waters 0–20 m 
depth around Palmyra Atoll, except the 
areas specified in section (d) of the 
regulatory text below. 

(15) Kingman Reef: All waters 0–40 m 
depth around Kingman Reef, except as 
specified in section (d) of the regulatory 
text below. 

(16) Johnston Atoll: All waters 0–10 m 
depth around Johnston Atoll, except the 
areas specified in section (d) of the 
regulatory text below. 

(17) Jarvis Island: All waters 0–10 m 
depth around Jarvis Island, except as 
specified in section (d) of the regulatory 
text below. 

Effects of Critical Habitat Designations 

Section 7(a)(2) of the ESA requires 
Federal agencies, including NMFS, to 
ensure that any action authorized, 
funded, or carried out by the agency 
does not jeopardize the continued 
existence of any threatened or 
endangered species or destroy or 
adversely modify designated critical 
habitat. When a species is listed or 
critical habitat is designated, Federal 
agencies must consult with NMFS on 
any agency actions to be conducted in 
an area where the species is present and 
that may affect the species or its critical 

habitat. During the consultation, NMFS 
would evaluate the agency action to 
determine whether the action may 
adversely affect listed species or critical 
habitat and issue its findings in a 
biological opinion. If NMFS concludes 
in the biological opinion that the agency 
action would likely result in the 
destruction or adverse modification of 
critical habitat, NMFS would also 
recommend any reasonable and prudent 
alternatives to the action. Reasonable 
and prudent alternatives are defined in 
50 CFR 402.02 as alternative actions 
identified during formal consultation 
that can be implemented in a manner 
consistent with the intended purpose of 
the action, that are consistent with the 
scope of the Federal agency’s legal 
authority and jurisdiction, that are 
economically and technologically 
feasible, and that would avoid the 
destruction or adverse modification of 
critical habitat. 

Regulations at 50 CFR 402.16 require 
Federal agencies that have retained 
discretionary involvement or control 
over an action, or where such 
discretionary involvement or control is 
authorized by law, to reinitiate 
consultation on previously reviewed 
actions in instances in which (1) critical 
habitat is subsequently designated, or 
(2) new information or changes to the 
action may result in effects to critical 
habitat not previously considered in the 
biological opinion. Consequently, some 
Federal agencies may request 
reinitiation of consultation or 
conference with NMFS on actions for 
which formal consultation has been 
completed, if those actions may 
adversely modify or destroy designated 
critical habitat or adversely modify or 
destroy proposed critical habitat, 
respectively. 

Activities subject to the ESA section 
7 consultation process include activities 
on Federal lands or conducted by a 
Federal agency, and activities requiring 
a permit from a Federal agency or some 
other Federal action, including funding. 
In the marine and aquatic environments, 
activities subject to the ESA section 7 
consultation process include activities 
in Federal waters and in state waters 
that (1) have the potential to affect listed 
species or critical habitat, and (2) are 
carried out by a Federal agency, need a 
permit or license from a Federal agency, 
or receive funding from a Federal 
agency. ESA section 7 consultation 
would not be required for Federal 
actions that do not affect listed species 
or critical habitat and for actions that 
are not federally funded, authorized, or 
carried out. 
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Activities That May Be Affected 

Section 4(b)(8) of the ESA requires 
that we describe briefly, and evaluate in 
any proposed or final regulation to 
designate critical habitat, those 
activities that may adversely modify 
such habitat or that may be affected by 
such designation. As described in our 
Draft Information Report, a wide variety 
of Federal activities may require ESA 
section 7 consultation because they may 
affect the essential feature of critical 
habitat. Specific future activities will 
need to be evaluated with respect to 
their potential to destroy or adversely 
modify critical habitat, in addition to 
their potential to affect and jeopardize 
the continued existence of listed 
species. For example, activities may 
adversely modify the essential feature 
by removing or altering the substrate or 
reducing water clarity through turbidity. 
These activities would require ESA 
section 7 consultation when they are 
authorized, funded, or carried out by a 
Federal agency. Private entities may also 
be affected by these proposed critical 
habitat designations if they are 
undertaking a project that requires a 
Federal permit or receives Federal 
funding. 

Categories of activities that may be 
affected by the designations include 
coastal and in-water construction, 
channel dredging, beach nourishment 
and shoreline protection, water quality 
management, protected area 
management, fishery management, 
aquaculture, military activities, 
shipwreck removal, scientific research 
and monitoring, and contaminants 
regulation. Further information is 
provided in our Draft Information 
Report (NMFS, 2019). Questions 
regarding whether specific activities 
will constitute destruction or adverse 
modification of critical habitat should 
be directed to us (see ADDRESSES and 
FOR FURTHER INFORMATION CONTACT). 

Public Comments Solicited 

We request that interested persons 
submit comments, information, and 
suggestions concerning this proposed 
rule during the comment period (see 
DATES). We are soliciting comments or 
suggestions from the public, other 
concerned governments and agencies, 
the scientific community, industry, or 
any other interested party concerning 
this proposed rule, including any 
foreseeable economic, national security, 
or other relevant impact resulting from 
the proposed designations. We 
specifically are seeking comments on: 
Areas we are proposing for exclusion, 
including but not limited to the types of 
areas that qualify as managed area (e.g., 

areas adjacent to dredged channels, 
nearshore placement areas); other areas 
not included and excluded; the 
identified geographic areas and depths 
occupied by the species; the physical 
and biological feature essential to the 
coral species’ conservation and 
identification; and the Economic Impact 
Analysis and Initial Regulatory 
Flexibility Analysis (Appendices B and 
C of the Draft Information Report; 
NMFS, 2019) related to the low and 
high end estimates and any other costs 
that may be borne by small businesses 
directly. You may submit your 
comments and materials concerning this 
proposal by any one of several methods 
(see ADDRESSES). Copies of the proposed 
rule and supporting documentation are 
available at https://
www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals, at 
www.regulations.gov, or upon request 
(see FOR FURTHER INFORMATION CONTACT). 
We will consider all comments 
pertaining to this designation received 
during the comment period in preparing 
the final rule. Accordingly, the final 
designation may differ from this 
proposal. 

Information Quality Act and Peer 
Review 

The data and analyses supporting this 
proposed action have undergone a pre- 
dissemination review and have been 
determined to be in compliance with 
applicable information quality 
guidelines implementing the 
Information Quality Act (section 515 of 
Pub. L. 106–554). On July 1, 1994, a 
joint USFWS/NMFS policy for peer 
review was issued stating that the 
Services would solicit independent peer 
review to ensure the best biological and 
commercial data is used in the 
development of rulemaking actions and 
recovery plans under the ESA (59 FR 
34270). In addition, on December 16, 
2004, the Office of Management and 
Budget (OMB) issued its Final 
Information Quality Bulletin for Peer 
Review (Bulletin). The Bulletin was 
published in the Federal Register on 
January 14, 2005 (70 FR 2664), and went 
into effect on June 16, 2005. The 
primary purpose of the Bulletin is to 
improve the quality and credibility of 
scientific information disseminated by 
the Federal government by requiring 
peer review of ‘‘influential scientific 
information’’ and ‘‘highly influential 
scientific information’’ prior to public 
dissemination. ‘‘Influential scientific 
information’’ is defined as ‘‘information 
the agency reasonably can determine 
will have or does have a clear and 
substantial impact on important public 

policies or private sector decisions.’’ 
The Bulletin provides agencies broad 
discretion in determining the 
appropriate process and level of peer 
review. Stricter standards were 
established for the peer review of 
‘‘highly influential scientific 
information,’’ defined as information 
whose ‘‘dissemination could have a 
potential impact of more than $500 
million in any one year on either the 
public or private sector or that the 
dissemination is novel, controversial, or 
precedent-setting, or has significant 
interagency interest.’’ 

The information in the Draft 
Information Report (NMFS, 2019) 
supporting this proposed critical habitat 
rule is considered influential scientific 
information and is subject to peer 
review. To satisfy our requirements 
under the OMB Bulletin, we obtained 
independent peer review of the 
information used to draft this document 
and incorporated the peer review 
comments into this draft prior to 
dissemination of this proposed 
rulemaking. For this action, compliance 
with the OMB Peer Review Bulletin 
satisfies any peer review requirements 
under the 1994 joint peer review policy. 
Comments received from peer reviewers 
are available at https://
www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals, at 
www.regulations.gov, or upon request 
(see FOR FURTHER INFORMATION CONTACT). 

Classification 

Takings (Executive Order 12630) 

Under E.O. 12630, Federal agencies 
must consider the effects of their actions 
on constitutionally protected private 
property rights and avoid unnecessary 
takings of property. A taking of property 
includes actions that result in physical 
invasion or occupancy of private 
property, and regulations imposed on 
private property that substantially affect 
its value or use. In accordance with E.O. 
12630, this proposed rule would not 
have significant takings implications. A 
takings implication assessment is not 
required. 

Executive Order 12866, Regulatory 
Planning and Review, and Executive 
Order 13771, Reducing Regulation and 
Controlling Regulatory Costs 

This rule has been determined to be 
significant for purposes of E.O. 12866 
review. This proposed rulemaking is 
expected to be considered ‘‘regulatory’’ 
under E.O. 13771. 

Low-end total incremental costs 
resulting from the listed corals’ critical 
habitat are estimated at just under 
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$350,000 over ten years, with an 
annualized cost of approximately 
$50,000. High-end total incremental 
costs are estimated at more than $13 
million over 10 years, with an 
annualized cost of approximately $1.9 
million (Appendix B of the Draft 
Information Report; NMFS, 2019). The 
high-end estimate is 40 times higher 
than the low-end estimate primarily 
because of the assumption that critical 
habitat would result in all future coral 
consultations being formal, and that the 
resulting biological opinions would 
require modifications to all activities 
that would not be required in the 
absence of critical habitat. Critical 
habitat could only have a high-end level 
of economic impact if (1) all managed 
areas such as navigation channels, 
harbors, and marinas are included in 
critical habitat, as this is where the 
action areas for most activities requiring 
consultation would be located; and (2) 
the action areas contain the essential 
feature but not the listed corals, so 
formal consultation would be required 
solely because of critical habitat. 
However, managed areas are not 
included in the proposed critical 
habitat, as explained in the Specific 
Areas Containing the Essential Features 
Within the Geographical Areas 
Occupied by the Species section, 
thereby minimizing incremental 
impacts. In addition, a comparison of 
the projected annual Section 7 formal 
consultations in 2016–2025 vs. the 
actual formal consultations that 
occurred in 2016–2019 found that 
projected consultations were three times 
higher than actual consultations (NMFS, 
2019, section 5.1). Thus, the likely 
economic impact of coral critical habitat 
is likely to be much closer to the low- 
end estimate than the high-end estimate. 

A Draft Economic Report (Appendix B 
of the Draft Information Report; NMFS, 
2019) and Draft ESA Section 4(b)(2) 
Report (the 4(b)(2) section of the Draft 
Information Report; NMFS, 2019) have 
been prepared to support the exclusion 
process under section 4(b)(2) of the ESA 
and our consideration of alternatives to 
this rulemaking. These supporting 
documents are available at https://
www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals, at 
www.regulations.gov, or upon request 
(see FOR FURTHER INFORMATION CONTACT). 

Federalism (Executive Order 13132) 
Pursuant to the Executive Order on 

Federalism, E.O. 13132, we determined 
that this proposed rule does not have 
significant federalism effects and that a 
federalism assessment is not required. 
However, in keeping with Department 

of Commerce policies and consistent 
with ESA regulations at 50 CFR 
424.16(c)(1)(ii), we will request 
information for this proposed rule from 
Territorial resource agencies in 
American Samoa, Guam, and the CNMI. 
The proposed designations may have 
some benefit to state and local resource 
agencies in that the proposed rule more 
clearly defines the physical and 
biological feature essential to the 
conservation of the species and the 
areas on which that feature is found. 

Energy Supply, Distribution, and Use 
(Executive Order 13211) 

Executive Order 13211 requires 
agencies to prepare Statements of 
Energy Effects when undertaking an 
action expected to lead to the 
promulgation of a final rule or 
regulation that is a significant regulatory 
action under E.O. 12866 and is likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy. 
OMB Guidance on Implementing E.O. 
13211 (July 13, 2001) states that 
significant adverse effects could include 
any of the following outcomes 
compared to a world without the 
regulatory action under consideration: 
(1) Reductions in crude oil supply in 
excess of 10,000 barrels per day; (2) 
reductions in fuel production in excess 
of 4,000 barrels per day; (3) reductions 
in coal production in excess of 5 million 
tons per year; (4) reductions in natural 
gas production in excess of 25 million 
cubic feet per year; (5) reductions in 
electricity production in excess of 1 
billion kilowatt-hours per year or in 
excess of 500 megawatts of installed 
capacity; (6) increases in energy use 
required by the regulatory action that 
exceed any of the thresholds previously 
described; (7) increases in the cost of 
energy production in excess of one 
percent; (8) increases in the cost of 
energy distribution in excess of one 
percent; or (9) other similarly adverse 
outcomes. A regulatory action could 
also have significant adverse effects if it 
(1) adversely affects in a material way 
the productivity, competition, or prices 
in the energy sector; (2) adversely affects 
in a material way productivity, 
competition or prices within a region; 
(3) creates a serious inconsistency or 
otherwise interferes with an action 
taken or planned by another agency 
regarding energy; or (4) raises novel 
legal or policy issues adversely affecting 
the supply, distribution or use of energy 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in E.O. 12866 and 13211. 

This rule, if finalized, will not have a 
significant adverse effect on the supply, 
distribution, or use of energy. Therefore, 

we have not prepared a Statement of 
Energy Effects. 

Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) 

We prepared an Initial Regulatory 
Flexibility Analysis (IRFA) pursuant to 
section 603 of the Regulatory Flexibility 
Act (RFA) (5 U.S.C. 601, et seq.). The 
IRFA analyzes the impacts to those 
areas where critical habitat is proposed, 
and is included as Appendix C of the 
Draft Information Report (NMFS, 2019), 
which is available at https://
www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals, at 
www.regulations.gov, or upon request 
(see FOR FURTHER INFORMATION CONTACT). 
The IRFA is summarized below, as 
required by section 603 of the RFA. The 
IRFA describes the economic impact 
this proposed rule, if adopted, would 
have on small entities. 

Consultations on in-water and coastal 
construction and dredging and disposal 
(as determined by the 4(b)(2) economic 
impact analysis in Appendix B of the 
draft Information Report) all have the 
potential to involve third parties, such 
as recipients of Clean Water Act section 
404 permits. These activities were 
combined into one broad industry 
category that may experience impacts to 
small entities: In-Water and Coastal 
Construction and Dredging. This IRFA 
relies on the estimated incremental 
impacts resulting from the proposed 
critical habitat designation, as described 
in the 4(b)(2) economic impact analysis 
in Appendix B of the Draft Information 
Report (NMFS, 2019). To be consistent 
with this analysis, the IRFA provides 
low-end and high-end estimates of the 
impacts to small entities. 

The low-end estimate assumes no 
incremental project modifications occur 
because baseline permit conditions and 
regulations would provide sufficient 
protection to avoid adverse modification 
of critical habitat. Impacts to small 
entities would be due solely to the 
additional administrative costs of 
considering the potential for adverse 
effects to critical habitat during section 
7 consultations. In addition, the low- 
end estimate assumes that trends in the 
frequency of informal consultations over 
the next ten years will resemble those of 
the past ten years. The high-end 
estimate of the impacts to small entities 
assumes that there will be incremental 
project modification costs for future 
projects related to in-water and coastal 
construction and dredging and that all 
projected future actions will require 
formal consultations (Section 6.0 of 
Appendix B of Draft Information Report; 
NMFS, 2019). 

VerDate Sep<11>2014 21:01 Nov 25, 2020 Jkt 253001 PO 00000 Frm 00023 Fmt 4701 Sfmt 4702 E:\FR\FM\27NOP2.SGM 27NOP2jb
el

l o
n 

D
S

K
JL

S
W

7X
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



76284 Federal Register / Vol. 85, No. 229 / Friday, November 27, 2020 / Proposed Rules 

For some projects related to in-water 
and coastal construction and dredging 
most of the administrative costs and 
project modification costs will likely 
either be borne directly by, or passed 
onto, Federal agencies. However, in 
order to present a conservative estimate 
of the impacts to small entities, this 
IRFA assumes that all administrative 
and project modification costs are borne 
by third parties rather than Federal 
agencies. 

The low-end and high-end estimated 
impacts to small entities are 
summarized in Tables 1 and 2 in 
Appendix B of Draft Information Report 
(NMFS, 2019). Assuming all small 
entities bear an equal share of costs, the 
low-end estimated impacts per small 
entity per year ranges from $2,273 to 
$2,816, and the high-end estimated 
impacts per small entity per year ranges 
from $115,625 to $117,580 in CNMI, 
Guam, and American Samoa. 

The low-end estimate of the total 
annualized incremental impacts of 
critical habitat designation to small 
entities across the three areas is about 
$39,000. These costs are distributed 
evenly among the approximate 16 
entities expected to be subject to section 
7 consultations each year. Per entity 
annualized impacts of critical habitat 
designation across the three areas are 
estimated to make up only 0.05 percent 
of the average annual revenues for a 
business engaged in in-water and 
coastal construction or dredging. The 
high-end estimate of the annualized 
impacts to small entities across the three 
areas is $1,819,000. Per entity 
annualized impacts of critical habitat 
designation across the three areas are 
estimated to make up 2.4 percent of 
annual revenues for each affected small 
entity. 

The high-end estimate is almost 
certainly an overstatement of the costs 
borne by small entities. It is not likely 
that all projected future actions will 
require formal consultations, nor is it 
likely that one small entity would bear 
all the consultation costs. Moreover, the 
IRFA conservatively assumes that all 
administrative and project modification 
costs are borne by third parties rather 
than Federal agencies. On other hand, 
the low-end estimate likely overstates 
the number of small entities affected 
and possibly understates the costs borne 
by these entities. In other words, the 
scenarios in the IRFA present broad 
ranges of the number of potentially 
affected entities and associated revenue 
effects. The actual number of small 
entities affected and revenue effects are 
not expected to fall at either extreme 
end of the continuum. NMFS seeks 
comments on its analysis presented in 

the IRFA related to the low and high 
end estimates and any other costs that 
may be borne by small businesses 
directly. 

Coastal Zone Management Act 

We have determined that this action 
will have no reasonably foreseeable 
effects on the enforceable policies of 
American Samoa, Guam, and CNMI. 
Upon publication of this proposed rule, 
these determinations will be submitted 
for review by the responsible Territorial 
agencies under section 307 of the 
Coastal Zone Management Act [16 
U.S.C. 1456]. 

Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.) 

This proposed rule does not contain 
any new or revised collection of 
information. This rule, if adopted, 
would not impose recordkeeping or 
reporting requirements on State or local 
governments, individuals, businesses, or 
organizations. 

Unfunded Mandates Reform Act (2 
U.S.C. 1501 et seq.) 

This proposed rule will not produce 
a Federal mandate. The designation of 
critical habitat does not impose a 
legally-binding duty on non-Federal 
government entities or private parties. 
The only regulatory effect is that Federal 
agencies must ensure that their actions 
do not destroy or adversely modify 
critical habitat under section 7 of the 
ESA. Non-Federal entities which receive 
Federal funding, assistance, permits or 
otherwise require approval or 
authorization from a Federal agency for 
an action may be indirectly affected by 
the designation of critical habitat, but 
the Federal agency has the legally 
binding duty to avoid destruction or 
adverse modification of critical habitat. 

We do not anticipate that this rule, if 
finalized, will significantly or uniquely 
affect small governments. Therefore, a 
Small Government Action Plan is not 
required. 

Consultation and Coordination With 
Indian Tribal Governments (Executive 
Order 13175) 

The longstanding and distinctive 
relationship between the Federal and 
tribal governments is defined by 
treaties, statutes, executive orders, 
judicial decisions, and agreements, 
which differentiate tribal governments 
from the other entities that deal with, or 
are affected by, the Federal Government. 

This relationship has given rise to a 
special Federal trust responsibility 
involving the legal responsibilities and 
obligations of the United States toward 
Indian Tribes and with respect to Indian 

lands, tribal trust resources, and the 
exercise of tribal rights. Pursuant to 
these authorities, lands have been 
retained by Indian Tribes or have been 
set aside for tribal use. These lands are 
managed by Indian Tribes in accordance 
with tribal goals and objectives within 
the framework of applicable treaties and 
laws. Executive Order 13175, 
Consultation and Coordination with 
Indian Tribal Governments, outlines the 
responsibilities of the Federal 
Government in matters affecting tribal 
interests. The proposed critical habitat 
designations for threatened Indo-Pacific 
corals are located in U.S. territories and 
therefore do not have tribal implications 
in accordance with Executive Order 
13175. 

References Cited 

A complete list of all references cited 
in this rulemaking is available at https:// 
www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals, at 
www.regulations.gov, or upon request 
(see FOR FURTHER INFORMATION CONTACT). 
In addition, pdf copies of all cited 
documents are available upon request 
from the NMFS Pacific Islands Regional 
Office in Honolulu, HI (see ADDRESSES). 

List of Subjects 

50 CFR Part 23 

Endangered and threatened species, 
Exports, Imports, Transportation. 

50 CFR Part 226 

Endangered and threatened species. 

Dated: September 22, 2020. 
Samuel D. Rauch III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 

For the reasons set out in the 
preamble, we propose to amend 50 CFR 
parts 223 and 226 as follows: 

PART 223—THREATENED MARINE 
AND ANADROMOUS SPECIES 

■ 1. The authority citation for part 223 
continues to read as follows: 

Authority: 16 U.S.C. 1531–1543; subpart B, 
§ 223.201–202 also issued under 16 U.S.C. 
1361 et seq.; 16 U.S.C. 5503(d) for 
§ 223.206(d)(9). 

■ 2. In § 223.102(e), in the table, under 
the heading ‘‘Corals’’ revise the entries 
for ‘‘Acropora globiceps’’, ‘‘Acropora 
jacquelineae’’, ‘‘Acropora retusa’’, 
‘‘Acropora speciosa’’, ‘‘Euphyllia 
paradivisa’’, ‘‘Isopora crateriformis’’, 
and ‘‘Seriatopora aculeata’’. 
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§ 223.102 Enumeration of threatened 
marine and anadromous species. 

* * * * * 

(e) * * * 

Species 1 
Citation(s) for listing determination(s) Critical 

habitat 
ESA 
rules Common name Scientific name Description of listed entity 

* * * * * * * 

Corals 

Coral, [no common name] ...... Acropora globiceps ................ Entire species ........................ 79 FR 53852, Sept. 10, 2014. ....................... 226.228 NA. 
Coral, [no common name] ...... Acropora jacquelineae ........... Entire species ........................ 79 FR 53852, Sept. 10, 2014 ........................ 226.228 NA. 

* * * * * * * 
Coral, [no common name] ...... Acropora retusa ..................... Entire species ........................ 79 FR 53852, Sept. 10, 2014 ........................ 226.228 NA. 
Coral, [no common name] ...... Acropora speciosa ................. Entire species. ....................... 79 FR 53852, Sept. 10, 2014 ........................ 226.228 NA. 
Coral, [no common name] ...... Euphyllia paradivisa ............... Entire species ........................ 79 FR 53852, Sept. 10, 2014 ........................ 226.228 NA. 
Coral, [no common name] ...... Isopora crateriformis .............. Entire species. ....................... 79 FR 53852, Sept. 10, 2014 ........................ 226.228 NA. 

* * * * * * * 
Coral, [no common name] ...... Seriatopora aculeata .............. Entire species ........................ 79 FR 53852, Sept. 10, 2014 ........................ 226.228 NA. 

* * * * * * * 

1 Species includes taxonomic species, subspecies, distinct population segments (DPSs) (for a policy statement, see 61 FR 4722; February 7, 1996), and 
evolutionarily significant units (ESUs) (for a policy statement, see 56 FR 58612; November 20, 1991). 

PART 226—DESIGNATED CRITICAL 
HABITAT 

■ 3. The authority citation for part 226 
continues to read as follows: 

Authority: 16 U.S.C. 1533. 

■ 4. Add § 226.228 to read as follows: 

§ 226.228 Critical habitat for Acropora 
globiceps, Acropora jacquelineae, Acropora 
retusa, Acropora speciosa, Euphyllia 
paradivisa, Isopora crateriformis, and 
Seriatopora aculeata. 

Critical habitat is designated in the 
following jurisdictions for the following 
species as depicted in the maps below 
and described in paragraphs (a) through 
(e) of this section. The maps can be 
viewed or obtained with greater 
resolution (available at https://

www.fisheries.noaa.gov/action/ 
proposed-rule-designate-critical-habitat- 
threatened-indo-pacific-corals) to 
enable a more precise inspection of 
proposed critical habitat for A. 
globiceps, A. jacquelineae, A. retusa, A. 
speciosa, E. paradivisa, I. crateriformis, 
and S. aculeata. 

(a) Critical habitat locations. Critical 
habitat is designated for the following 
species in the following jurisdictions: 

TABLE 1 TO PARAGRAPH (a) 

Species State—counties (or other jurisdiction) 

Acropora globiceps ...................................................................... American Samoa (AS), Guam (Gu), Commonwealth of the Northern Mariana 
Islands (CNMI), Pacific Remote Island Area (PRIA). 

Acropora jacquelineae ................................................................. AS. 
Acropora retusa ........................................................................... AS, Gu, CNMI, PRIA. 
Acropora speciosa ....................................................................... AS, PRIA. 
Euphyllia paradivisa ..................................................................... AS. 
Isopora crateriformis .................................................................... AS. 
Seriatopora aculeata .................................................................... Gu, CNMI. 

(b) Critical habitat boundaries. Except 
as noted in paragraphs (d) and (e) of this 
section, critical habitat for the seven 
species in the 17 units includes the 
following areas: 

(1) Tutuila and Offshore Banks: All 
waters from 0–40 m depth around 
Tutuila and Offshore Banks, except the 
areas specified in paragraph (d) of this 
section. 

(2) Ofu and Olosega: All waters 0–20 
m depth around Ofu and Olosega 
Islands, except the areas specified in 
paragraph (d) of this section. 

(3) Ta‘u: All waters 0–20 m depth 
around Ta‘u Island, except the areas 
specified in paragraph (d) of this 
section. 

(4) Rose Atoll: All waters 0–20 m 
depth around Rose Atoll, except the 
areas specified in paragraph (d) of this 
section. 

(5) Guam: All waters from 0–40 m 
depth around Guam and Offshore 
Banks, except the areas specified in 
paragraph (d) of this section, and the 
national security exclusion (the Navy’s 
Ritidian Point Surface Danger Zone 
complex) specified in paragraph (e) of 
this section. 

(6) Rota: All waters 0–20 m depth 
around Rota Island, except the areas 
specified in paragraph (d) of this 
section. 

(7) Aguijian: All waters 0–20 m depth 
around Aguijian Island, except as 

specified in paragraph (d) of this 
section. 

(8) Tinian and Tatsumi Reef: All 
waters 0–20 m depth around Tinian and 
Tatsumi Reef, except the areas specified 
in paragraph (d) of this section. 

(9) Saipan and Garapan Bank: All 
waters 0–40 m depth around Saipan and 
Garapan Bank, except the areas 
specified in paragraph (d) of this 
section, and the national security 
exclusion (six Navy berths) specified in 
paragraph (e) of this section. 

(10) Anatahan: All waters 0–20 m 
depth around Anatahan Island, except 
as specified in paragraph (d) of this 
section. 
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(11) Pagan: All waters 0–20 m depth 
around Pagan Island, except as specified 
in paragraph (d) of this section. 

(12) Maug Islands and Supply Reef: 
All waters 0–20 m depth around Maug 
Islands and Supply Reef, except as 
specified in paragraph (d) of this 
section. 

(13) Howland Island: All waters 0–10 
m depth around Howland Island, except 
as specified in paragraph (d) of this 
section. 

(14) Palmyra Atoll: All waters 0–20 m 
depth around Palmyra Atoll, except the 
areas specified in paragraph (d) of this 
section. 

(15) Kingman Reef: All waters 0–40 m 
depth around Kingman Reef, except as 
specified in paragraph (d) of this 
section. 

(16) Johnston Atoll: All waters 0–10 m 
depth around Johnston Atoll, except the 
areas specified in paragraph (d) of this 
section. 

(17) Jarvis Island: All waters 0–10 m 
depth around Jarvis Island, except as 
specified in paragraph (d) of this 
section. 

(18) Maps of the 17 units where 
critical habitat is proposed are provided 
below (all of Wake Atoll and Farallon de 
Medinilla are ineligible for critical 
habitat because of 4(a)(3)). 

(c) Essential feature. The feature 
essential to the conservation of A. 
globiceps, A. jacquelineae, A. retusa, A. 
speciosa, E. paradivisa, I. crateriformis, 
and S. aculeata is: Reproductive, 
recruitment, growth, and maturation 
habitat. Sites that support the normal 
function of all life stages of the corals 
are natural, consolidated hard substrate 
or dead coral skeleton free of algae and 
sediment at the appropriate scale at the 
point of larval settlement or fragment 
reattachment, and the associated water 
column. Several attributes of these sites 
determine the quality of the area and 
influence the value of the associated 
feature to the conservation of the 
species: 

(1) Substrate with presence of crevices 
and holes that provide cryptic habitat, 
the presence of microbial biofilms, or 
presence of crustose coralline algae; 

(2) Reefscape with no more than a 
thin veneer of sediment and low 
occupancy by fleshy and turf 
macroalgae; 

(3) Marine water with levels of 
temperature, aragonite saturation, 
nutrients, and water clarity that have 
been observed to support any 
demographic function; and 

(4) Marine water with levels of 
anthropogenically-introduced (from 
humans) chemical contaminants that do 
not preclude or inhibit any demographic 
function. 

(d) Areas not included in critical 
habitat. Critical habitat does not include 
the following particular areas where 
they overlap with the areas described in 
paragraphs (a) through (c) of this 
section: 

(1) Pursuant to ESA section 4(a)(3)(B), 
all areas subject to the 2017 Wake Island 
and 2019 Joint Region Marianas 
Integrated Natural Resources 
Management Plans. 

(2) Pursuant to ESA section 
3(5)(A)(i)(I), areas where the essential 
feature does not occur; 

(3) Pursuant to ESA section 
3(5)(A)(i)(I), all managed areas that may 
contain natural hard substrate but do 
not provide the quality of substrate 
essential for the conservation of 
threatened corals. Managed areas that 
do not provide the quality of substrate 
essential for the conservation of the 
seven Indo-Pacific corals are defined as 
particular areas whose consistently 
disturbed nature renders them poor 
habitat for coral growth and survival 
over time. These managed areas include 
specific areas where the substrate has 
been disturbed by planned management 
authorized by local, territorial, state, or 
Federal governmental entities at the 
time of critical habitat designation, and 
will continue to be periodically 
disturbed by such management. 
Examples include, but are not 
necessarily limited to, dredged 
navigation channels, shipping basins, 
vessel berths, and active anchorages; 

(4) Pursuant to ESA section 3(5)(A)(i), 
artificial substrates including but not 
limited to: Fixed and floating structures, 
such as aids-to-navigation (AToNs), 
seawalls, wharves, boat ramps, fishpond 
walls, pipes, submarine cables, wrecks, 
mooring balls, docks, aquaculture cages; 

(5) Areas not included in critical 
habitat on Tutuila. 

(i) Critical habitat does not include 
two areas where the essential feature 
does not occur: Inner Pago Pago Harbor: 
West of line between Nuutatai Point 
(¥14.276621, ¥170.680441) and 
Trading Point (¥14.270756, 
¥170.684961) on Map 10 of NOAA 
Chart 83484; and Pala Lagoon: West of 
line between Coconut Point 
(¥14.322021, ¥170.702835) and the 
airport tarmac (¥14.324714, 
¥170.699535). 

(ii) Critical habitat does not include 
managed areas, including but not 
limited to: USACE-managed small boat 
harbors, basins, and navigation channels 
(areas within ‘‘Federal Project Limits’’ 
indicated in Hydrographic Surveys for 
Aunu’u and Auasi Small Boat Harbors 
on USACE Honolulu District Civil 
Works’ website); the seawall 
breakwaters, and areas lying between 

the ‘‘Federal Project Limits’’ and seawall 
breakwaters; all other harbors, 
navigation channels, turning basins, and 
berthing areas that are periodically 
dredged or maintained; all seawall 
breakwaters, areas lying between the 
managed areas and seawall breakwaters, 
and a 25 m radius of substrate around 
each of the AToN bases. 

(iii) Critical habitat does not include 
artificial substrates, including but not 
limited to: The 11 USCG-managed fixed 
and floating AToNs, USACE-managed 
seawalls (Afono, Aoa, Lepua, Masefau, 
Matafao, Paloa, Vatia, Pago Pago to 
Nuuuli, and Pago Pago Airport Shore 
Protection and Beach Erosion Control 
Projects, as described on USACE 
Honolulu District Civil Works’ website); 
and all other AToNs, seawalls, wharves, 
docks, boat ramps, moorings, pipes, 
wrecks, and other artificial structures. 

(6) Areas not included in critical 
habitat on Ofu and Oloseg. 

(i) Critical habitat does not include 
managed areas, including but not 
limited to: The USACE-managed Ofu 
Small Boat Harbor and navigation 
channel (areas within ‘‘Federal Project 
Limits’’ indicated in Hydrographic 
Surveys for the Ofu Small Boat Harbor 
on USACE Honolulu District Civil 
Works’ website); the seawall 
breakwaters, areas lying between the 
Federal Project Limits and seawall 
breakwaters, and a 25 m radius of 
substrate around each of the AToN 
bases. 

(ii) Critical habitat does not include 
artificial substrates, including but not 
limited to: The two USCG-managed 
fixed and floating AToNs, USACE- 
managed Ofu Airstrip Shore Protection 
Project, as described on USACE 
Honolulu District Civil Works’ website; 
and all other AToNs, seawalls, wharves, 
docks, boat ramps, moorings, pipes, 
wrecks, and other artificial structures. 

(7) Areas not included in critical 
habitat on Ta‘u. 

(i) Critical habitat does not include 
managed areas, including but not 
limited to: The USACE-managed Ta’u 
Small Boat Harbor and navigation 
channel (areas within ‘‘Federal Project 
Limits’’ indicated in Hydrographic 
Surveys for Ta’u Small Boat Harbor on 
USACE Honolulu District Civil Works’ 
website); the seawall breakwaters, areas 
lying between the Federal Project Limits 
and seawall breakwaters, and a 25 m 
radius of substrate around each of the 
AToN bases. 

(ii) Critical habitat does not include 
artificial substrates including but not 
limited to: The four USCG-managed 
fixed and floating AToNs, all other 
AToNs, seawalls, wharves, docks, boat 
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ramps, moorings, pipes, wrecks, and 
other artificial structures. 

(8) Areas not included in critical 
habitat on Rose Atoll. 

(i) Critical habitat does not include 
the lagoon because it lacks the essential 
feature. 

(ii) Critical habitat does not include 
any managed areas or artificial 
substrates. 

(9) Areas not included in critical 
habitat on Guam. 

(i) Critical habitat does not include 
three INRMP marine areas: 

(A) NBG Main Base Submerged 
Lands; 

(B) NBG TS Submerged Lands; and 
(C) AAFB Submerged Lands. 
(ii) Critical habitat does not include 

managed areas, including but not 
limited to: The Guam Port Authority 
harbors, basins, and navigation 
channels; Navy-managed Apra Harbor 
basins, and navigation channels, and the 
seawall breakwaters; USACE-managed 
small boat harbors, basins, and 
navigation channels (areas within 
‘‘Federal Project Limits’’ indicated in 
Hydrographic Surveys for Agat and 
Agana Small Boat Harbors on USACE 
Honolulu District Civil Works’ website); 
the seawall breakwaters, and areas lying 
between the Federal Project Limits and 
seawall breakwaters; all other channels, 
turning basins, and berthing areas that 
are periodically dredged or maintained, 
and 25 m radius of substrate around 
each of the AToN bases. 

(iii) Critical habitat does not include 
artificial substrates, including but not 
limited to: The USCG-managed 32 fixed 
and floating AToNs; USACE-managed 
seawalls (Asquiroga Bay Shoreline 
Protection Project and marine 
components of the Namo River Flood 
Control project, as described on USACE 
Honolulu District Civil Works’ website); 
Territory-managed boat ramps, 
including at Agana, Merizo, Seaplane 
Ramp in Apra Harbor, Umatac, and 
Agat; all other AToNs, seawalls, 
wharves, docks, boat ramps, moorings, 
pipes, wrecks, and other artificial 
structures. 

(10) Areas not included in critical 
habitat on Rota. 

(i) Critical habitat does not include 
managed areas, including but not 
limited to: The USACE-managed Rota 
Harbor and navigation channel (areas 
within ‘‘Federal Project Limits’’ 
indicated in Hydrographic Surveys for 
the Rota Harbor on USACE Honolulu 
District Civil Works’ website); the 
seawall breakwaters, areas lying 
between the Federal Project Limits and 
seawall breakwaters, and a 25 m radius 

of substrate around each of the AToN 
bases. 

(ii) Critical habitat does not include 
artificial substrates, including but not 
limited to: The two USCG-managed 
fixed AToNs; the Territory-managed 
boat ramp at Rota Harbor; all other 
AToNs, seawalls, wharves, docks, boat 
ramps, moorings, pipes, wrecks, and 
other artificial structures. 

(11) Critical habitat does not include 
any managed areas or artificial 
substrates on Aguijian. 

(12) Areas not included in critical 
habitat on Tinian and Tatsumi Reef. 

(i) Critical habitat does not include 
the Tinian MLA Submerged Lands. 

(ii) Critical habitat does not include 
managed areas, including but not 
limited to: Tinian Harbor and navigation 
channel as shown on NOAA Navigation 
Chart 81067, the seawall breakwater, 
and a 25 m radius of substrate around 
each of the AToN bases. 

(iii) Critical habitat does not include 
artificial substrates, including but not 
limited to: The six USCG-managed fixed 
AToNs, the Territory-managed boat 
ramp at Tinian Harbor, all other AToNs, 
seawalls, wharves, docks, boat ramps, 
moorings, pipes, wrecks, and other 
artificial structures. 

(13) Areas not included in critical 
habitat on Saipan and Garapan Bank. 

(i) Critical habitat does not include 
the Commonwealth Ports Authority 
harbors, basins, and navigation 
channels, their seawall breakwaters; all 
other channels, turning basins, berthing 
areas that are periodically dredged or 
maintained, and a 25 m radius of 
substrate around each of the AToN 
bases. 

(ii) Critical habitat does not include 
artificial substrates, including but not 
limited to: The 15 USCG-managed fixed 
AToNs, Territory-managed boat ramps 
at Smiling Cove (Garapan), Sugar Dock 
(Chalan Kanoa), Tanapag, Fishing Base 
(Garapan), and Lower Base (Tanapag); 
and all other AToNs, seawalls, wharves, 
docks, boat ramps, moorings, pipes, 
wrecks, and other artificial structures. 

(14) Critical habitat does not include 
any managed areas or artificial 
substrates on Anatahan, Pagan, Maug 
Islands and Supply Reef, or Howland 
Island. 

(18) Areas not included in critical 
habitat on Palmyra Atoll. 

(i) Critical habitat does not include 
managed areas, including but not 
limited to: The main channel into the 
lagoon, dredged area in the central 
lagoon, and other channels and areas 
that are periodically dredged or 
maintained. 

(ii) Critical habitat does not include 
artificial substrates, including but not 
limited to: Seawalls, wharves, docks, 
boat ramps, moorings, pipes, wrecks, 
and other artificial structures. 

(16) Critical habitat does not include 
any managed areas or artificial 
substrates on Kingman Reef. 

(17) Areas not included in critical 
habitat on Johnston Atoll. 

(i) Critical habitat does not include 
managed areas, including but not 
limited to: The main channel around 
Johnston Island, and other dredged 
channels and areas. 

(ii) Critical habitat does not include 
artificial substrates, including but not 
limited to: Seawalls, wharves, docks, 
boat ramps, moorings, pipes, wrecks, 
and other structures. 

(18) Critical habitat does not include 
managed areas or artificial substrates 
Jarvis Island. 

(e) Areas excluded from critical 
habitat. Pursuant to ESA section 4(b)(2), 
the following areas are excluded from 
critical habitat: 

(1) On Guam, the marine component 
of the Navy’s complex of overlying 
Surface Danger Zones off of Ritidian 
Point, delineated from point 144°51′18″ 
W, 13°39′5″ S on the shoreline to point 
144°51′27″ W, 13°39′34″ S at 40 m 
depth, then along the 40 m depth 
contour to point 144°53′1″ W, 13°39′8″ 
S, then to point 144°52′49″ W, 13°38′38″ 
S on the shoreline, then along the 
shoreline back to the original point of 
144°51′18″ W, 13°39′5″ S on the 
shoreline. 

(2) On Saipan, Naval anchorage berths 
off the west coast known as L–62 (circle 
with radius approximately 366 m 
around center point 15°11′4.9194″ N 
145°39′41.7594″ E), L–32 (circle with 
radius approximately 366 m around 
center point 15°12′13.6794″ N 
145°41′33.3594″ E), L–44 (circle with 
radius approximately 366 m around 
center point 15°11′40.1994″ N 
145°40′37.5594″ E), L–47 (circle with 
radius approximately 366 m around 
center point 15°11′27.2394″ N 
145°41′30.1194″ E), L–19 (circle with 
radius approximately 366 m around 
center point 15°12′53.64″ N 
145°40′53.3994″ E), and M–16 (circle 
with radius approximately 488 m 
around center point 15°12′36″ N 
145°39′34.9194″ E). 

(f) Critical habitat maps. Maps of the 
17 units of proposed Indo-Pacific coral 
critical habitat. 
BILLING CODE 3510–22–P 
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*Proposed critical habitat does not include 
managed areas (e.g., harbors, navigation 
channels, anchorages, etc.) or artificial 
substrates (e.g., aids-to-navigation, seawalls, 
wharves, boat ramps, fishpond walls, pipes, 
submarine cables, wrecks, mooring balls, 
docks, aquaculture cages, etc.).

Proposed Coral Critical Habitat*
(depth = 0 – 40 m, 0 – 133 ft)

Tutuila



Proposed Coral Critical Habitat*
(depth = 0 – 20 m, 0 – 66 ft)

Ofu and Olosega

*Proposed critical habitat does not include 
managed areas (e.g., harbors, navigation 
channels, anchorages, etc.) or artificial 
substrates (e.g., aids-to-navigation, seawalls, 
wharves, boat ramps, fishpond walls, pipes, 
submarine cables, wrecks, mooring balls, 
docks, aquaculture cages, etc.).

Proposed Coral Critical Habitat* (depth = 0 – 20 m, 0 – 66 ft)
Ta´u

*Proposed critical habitat does not include managed areas (e.g., harbors, navigation channels, 
anchorages, etc.) or artificial substrates (e.g., aids-to-navigation, seawalls, wharves, boat ramps, 
fishpond walls, pipes, submarine cables, wrecks, mooring balls, docks, aquaculture cages, etc.).



Proposed Coral Critical Habitat* (depth = 0 – 40 m, 0 – 131 ft)

Guam

Areas Ineligible for Designation as Coral Critical Habitat
Dept. of Defense Submerged Lands
Area Proposed for Exclusion from Critical Habitat

Dept. of Defense Surface Danger Zone

*Proposed critical habitat does not include 
managed areas (e.g., harbors, navigation 
channels, anchorages, etc.) or artificial 
substrates (e.g., aids-to-navigation, seawalls, 
wharves, boat ramps, fishpond walls, pipes, 
submarine cables, wrecks, mooring balls, 
docks, aquaculture cages, etc.).



Proposed Coral Critical Habitat*
(depth = 0 – 40 m, 0 – 131 ft)

Guam Offshore Banks



Proposed Coral Critical Habitat*
(depth = 0 – 40 m, 0 – 131 ft)

Saipan and Garapan Bank

Areas Proposed for Exclusion from Critical Habitat

U.S. Navy Anchorage

*Proposed critical habitat does not 
include managed areas (e.g., harbors, 
navigation channels, anchorages, etc.) 
or artificial substrates (e.g., aids-to-
navigation, seawalls, wharves, boat 
ramps, fishpond walls, pipes, 
submarine cables, wrecks, mooring 
balls, docks, aquaculture cages, etc.).



Proposed Coral Critical Habitat* (depth = 0 – 20 m, 0 – 66 ft)

Tinian

Area Ineligible for Designation as Coral Critical Habitat
Dept. of Defense Submerged Lands
Area Proposed for Exclusion from Critical Habitat

U.S. Coast Guard Anchorage

*Proposed critical habitat does not include 
managed areas (e.g., harbors, navigation 
channels, anchorages, etc.) or artificial 
substrates (e.g., aids-to-navigation, seawalls, 
wharves, boat ramps, fishpond walls, pipes, 
submarine cables, wrecks, mooring balls, 
docks, aquaculture cages, etc.).



Proposed Coral Critical Habitat* (depth = 0 – 20 m, 0 – 66 ft)

Rota

*Proposed critical habitat does not include 
managed areas (e.g., harbors, navigation 
channels, anchorages, etc.) or artificial 
substrates (e.g., aids-to-navigation, seawalls, 
wharves, boat ramps, fishpond walls, pipes, 
submarine cables, wrecks, mooring balls, 
docks, aquaculture cages, etc.).



Distribution of listed corals by jurisdiction: 

Why is coral critical habitat being proposed? 
A total of 18 Indo-Pacific reef coral species have been listed under the Endangered Species 

Act (ESA), including these 7 species in U.S. waters. The ESA requires the designation of 
critical habitat for listed species that occur within the U.S., if “reasonable and prudent”.

• 6 of the 7 listed corals occur in American Samoa. 
• 3 of the 7 listed corals occur in Guam and CNMI.
• 3 of the 7 listed corals occur in PRIA.

Proposed Critical Habitat in American Samoa, Guam, CNMI*, & PRIA+

For 7 Reef Corals Listed Under the Endangered Species Act

Acropora globiceps Acropora retusa Acropora speciosa Acropora jacquelineae Euphyllia paradivisa Isopora crateriformis Seriatopora aculeata

*Commonwealth of the Northern Mariana Islands     +Pacific Remote Island Area

Am Samoa, Guam, 
CNMI, PRIA

Am Samoa, Guam, 
CNMI, PRIA

Am Samoa, PRIA Am Samoa Am Samoa Am Samoa Guam, CNMI



Critical habitat does NOT:

What is critical habitat for? 
Critical habitat establishes a requirement for federal agencies to consider the effects of any 
action they permit, fund, or carry out, and to ensure those actions are not likely to destroy or 

adversely modify the value of the critical habitat for the conservation of the listed corals. 

• Create a refuge, sanctuary, or restrict access in areas designated as critical habitat.
• Restrict access to areas within critical habitat.
• Affect non-federal activities in critical habitat.

Proposed Critical Habitat in American Samoa, Guam, CNMI, & PRIA 
For 7 Reef Corals Listed Under the Endangered Species Act

Acropora globiceps Acropora retusa Acropora speciosa Acropora jacquelineae Euphyllia paradivisa Isopora crateriformis Seriatopora aculeata



Proposed critical habitat includes attributes that are
essential for the conservation of the 7 listed corals:

• Consolidated, hard substrate free of sediment or algae.
• Good water quality, including suitable seawater temperatures, aragonite saturation, 

nutrient levels, and water clarity, as well as low levels of contaminants. 

Proposed Critical Habitat in American Samoa, Guam, CNMI, & PRIA 
For 7 Reef Corals Listed Under the Endangered Species Act

Acropora globiceps Acropora retusa Acropora speciosa Acropora jacquelineae Euphyllia paradivisa Isopora crateriformis Seriatopora aculeata



How could final critical habitat help listed corals?
• Federal agencies should reduce the effects of actions they permit, fund, or carry out 

on coral critical habitat.
• Reducing the effects of federal actions helps protect the habitat of listed corals,

whether listed corals are present or not within the action areas. 

Proposed Critical Habitat in American Samoa, Guam, CNMI, & PRIA 
For 7 Reef Corals Listed Under the Endangered Species Act

Acropora globiceps Acropora retusa Acropora speciosa Acropora jacquelineae Euphyllia paradivisa Isopora crateriformis Seriatopora aculeata



Who could be impacted by final coral critical habitat?
• Federal agencies whose actions may affect coral critical habitat. Such federal actions 

include projects permitted, funded, or carried out by a federal agency. 
• Non-federal entities with federal permits or funding whose actions may affect coral 

critical habitat.

Proposed Critical Habitat in American Samoa, Guam, CNMI, & PRIA 
For 7 Reef Corals Listed Under the Endangered Species Act

Acropora globiceps Acropora retusa Acropora speciosa Acropora jacquelineae Euphyllia paradivisa Isopora crateriformis Seriatopora aculeata



How to comment on proposed coral critical habitat
(public comment period ends February 25, 2021):

• Submit comments online: Go to www.regulations.gov, search for              
“NOAA-NMFS-2016-0131”, click on “Comment Now!”.

• Submit comments at the public hearings: For details, please go to  
https://www.fisheries.noaa.gov/action/proposed-rule-designate-critical-habitat-
threatened-indo-pacific-corals

• If you have questions, please contact Lance Smith at lance.smith@noaa.gov
or (808) 725-5131.

Proposed Critical Habitat in American Samoa, Guam, CNMI, & PRIA 
For 7 Reef Corals Listed Under the Endangered Species Act

Acropora globiceps Acropora retusa Acropora speciosa Acropora jacquelineae Euphyllia paradivisa Isopora crateriformis Seriatopora aculeata

http://www.regulations.gov/
https://www.fisheries.noaa.gov/action/proposed-rule-designate-critical-habitat-threatened-indo-pacific-corals
mailto:lance.smith@noaa.gov


Testimony in support of Resolution No. 46-36 (LS), “Relative to urging the National Marine Fisheries 
Service to delay the proposed coral critical habitat designation process until such time that the 5-year 
coral status review and coral recovery plan can be completed, as well as urging the Department of 
Agriculture to work on coordination with NMFS to identify appropriate coral critical habitat for Guam 
using best scientific information available.” 

Provided by David Burdick, Research Associate, University of Guam Marine Laboratory, on 29 March 
2021 

Conflict of interest statement: Before I present my written testimony I would like to make it known that 
51% of my salary and benefits as a Research Associate at the University of Guam Marine Laboratory is 
funded (via the Bureau of Statistics and Plans) by the National Oceanic and Atmospheric 
Administration’s (NOAA) Coral Reef Conservation Program through its jurisdictional grant. Also, while 
employed with the Guam Bureau of Statistics and Plans I provided scientific information to NMFS during 
the process to list several coral species as Threatened under the Endangered Species Act (ESA). I also 
played a major role in the development of the letter from the Director of the Bureau of Statistics and 
Plans in which we laid out our concerns regarding the use of the ESA as a coral conservation tool. A copy 
of this letter and the scientific information provided to NMFS can be provided upon request. The 
testimony I am providing on this Resolution is not influenced by funding source, by past or present local 
government agency positions regarding the ESA-listed corals, or NMFS or local government agency 
personnel with whom I occasionally collaborate, and is instead representative of my current thinking on 
this somewhat complicated matter.  

As the process moves forward to designate critical habitat for the ESA-listed coral species in the waters 
around Guam and other U.S. jurisdictions, I would like to take the opportunity to express my support for 
Resolution No. 46-36 (LS) and urge the National Marine Fisheries Service (NMFS) to delay the 
designation of critical habitat until after the 5-year status review and coral recovery plan can be 
completed. I would also like to urge NMFS to consider removing one of the listed coral species, Acropora 
retusa, from the list of species believed to occur in Guam’s waters pending further confirmation of its 
presence here. In addition, if critical habitat is to be designated, I would also urge that NMFS consider 
implementing internal guidelines that limit regulatory requirements for Seriatopora aculeata to the 
same depth range as Acropora globiceps in order to reduce risk to divers who may be tasked to survey 
at depths of up to 40 m, as well as guidelines that would minimize the regulatory burden on those 
agencies/organizations carrying out projects aimed at coral reef management, monitoring and 
restoration.  

As I alluded in the Conflict of Interest statement, information I provided to NMFS at various stages 
throughout the listing process played an important role in the agency’s determination of whether or not 
a given species occurred in the waters around Guam. This information, although primarily qualitative in 
nature, also contributed to the body of knowledge regarding the status of the populations of these 
species. In recent weeks I have provide some updated information to the Guam Department of 
Agriculture regarding the Endangered Species Act (ESA)-listed species that have been determined by the 
NOAA Office of Protected Resources (OPR) to occur in Guam’s waters, as well as re-iterated some 
concerns I have regarding the taxonomic uncertainty of these species and provide some recommended 
courses of action in light of these uncertainties. Below is a summary of the information I relayed to the 
Department of Agriculture, followed by an explanation of some of the concerns I have regarding the 
designation of critical habitat and some recommended courses of action, including those called for by 
this Resolution.  



Since I provided my comments (both as an employee of the Guam Bureau of Statistics and Plans and as a 
private citizen) in 2012 and 2013 I have carried out several hundred dives at locations around the island. 
I made a specific effort to return to the single site (Facpi Pt.) where I observed two Seriatopora aculeata 
colonies (one in Sept. 2008 and one in Dec. 2010), as well as to Asgadao Bay, in the Achang Reef Flat 
Marine Preserve, where a single colony believed similar to Acropora retusa was observed in Aug. 2011. 
During the return visit to the Facpi Pt. site, which occurred in Dec. 2016, no S. aculeata colonies could be 
located in the area where the two were previously observed. Skeletons could not be located, so their 
mortality cannot be confirmed, but it is highly likely that both colonies are dead. I returned to Asgadao 
Bay several times since I photographed the colony similar to A. retusa in 2011, but did not observe any 
living colonies in the area where the one colony had been observed. In July 2019 I shared with my 
colleague, Dr. Doug Fenner, an image of another colony that resembled A. retusa that I observed in 
West Hagåtña Bay, on the western coast of Guam, in 2012. This colony, which has only been recently 
identified by Dr. Fenner and myself as possibly being A. retusa, is presumed dead, as neither that specific 
colony nor any other living A. cf. retusa colonies were observed during a visit to the site in 2018; nearly 
all shallow Acropora at that site were killed across multiple bleaching events between 2013 and 2017. I 
have not observed either S. aculatea or A. cf. retusa at any location around Guam since the sightings of 
S. aculeata in 2008 and 2010, and the sightings of A. cf. retusa in 2011 and 2012, including at any of the 
several long-term monitoring sites on Guam that are visited on a regular basis (and each of which 
occupy areas of reef ranging from 0.1 to 0.2 km2), any of the more than 40 southern Marianas MARAMP 
survey sites I visited in 2009 and 2011, the more than 80 MARAMP survey sites I visited between Saipan 
and Uracas in 2017, or the numerous dives I’ve carried out at bleaching survey sites around Guam or 
sites visited while diving recreationally or for consulting work in Guam, Rota, Tinian, and Saipan. 

The Mariana Islands coral species currently considered to be A. globiceps by NOAA OPR, which is more 
commonly encountered than either Seriatopora aculeata or A. cf. retusa in Guam’s waters, also appears 
to have suffered a population decline as a result of recent bleaching events. Colonies can still be 
occasionally encountered around the island, but this species can now be considered uncommon-to-rare 
in Guam’s waters. Two datasets produced by the Guam Long-term Coral Reef Monitoring Program in 
2020 through a detailed analysis of hundreds of benthic photo transect images obtained at multiple 
sites around Guam during the 2013 and 2017 bleaching events provide the most current quantitative 
data regarding the status of the Mariana Islands coral species currently considered to be A. globiceps. 
The results of a preliminary analysis of these data suggest that the Guam population of A. globiceps 
declined by approximately 50% between 2013 and 2017, likely as a result of impacts related to coral 
bleaching events. It should be noted that more than three years have passed since the end of the 2017 
event without moderate or severe bleaching observed on Guam’s reefs. While no post-2017 data are 
currently available to determine if this period of relatively favorable environmental conditions allowed 
for a small improvement in the population’s status, it seems likely that some gains have occurred over 
the last few years.  

While it’s clear that the Guam populations of species that NOAA OPR currently considers to be 
Seriatopora aculeata, Acropora retusa, and A. globiceps are not faring well in response to the combined 
threat of local- and global-scale stressors, what is not clear is if these species are indeed Quelch’s S. 
aculeata, and Dana’s A. retusa and A. globiceps. It’s also not clear if the Marianas species align with the 
concept of these species used by others who generated data relied upon to assess extinction risk and to 
determine the need to designate critical habitat. There is a great deal of uncertainty regarding the 
taxonomy of numerous scleractinian coral groups, especially the acroporids. I understand that NMFS 
must use the best available data, but I think that the unusually high degree of uncertainty regarding the 
taxonomy of some of these species, and the resulting uncertainty pertaining to the status of their 
populations, should at least give pause to proceeding further with the regulation of these species by 



designating critical habitat. I think a pause is particularly needed with regard to the listed Acropora 
species, as this group is likely to undergo substantial revision over the next few years as a result of a 
multi-partner collaboration that aims to integrate molecular and morphological data to resolve species 
boundaries in this group. A University of Guam Marine Laboratory colleague and I are part of this 
collaboration and have provided DNA extractions for 48 samples representing 35 Acropora species from 
Guam’s waters. The Guam samples have not yet been sequenced and integrated into an Indo-Pacific-
wide Acropora phylogeny, but it is hoped that this can be completed by the end of this year.  

However, even with the results of that on-going study still pending, the uncertainty already expressed in 
my previous comments to NMFS regarding the assertion that Dana’s A. retusa occurs in the Mariana 
Islands, combined with the lack of any sightings of anything resembling that species in recent years, 
leads me to recommend that this species be removed from the list of ESA-protected species believed to 
occur in Guam’s waters. While I think it is more likely that the Marianas A. “globiceps” is the same as 
Dana’s A. globiceps than his A. retusa, there is still an uncomfortable degree of uncertainty regarding the 
use of this name for the Marianas species. Similarly, the interesting, and at times, confusing, results of 
the two studies that utilized genetics to resolve species boundaries among some Seriatopora species, 
also lead me to believe that the validity of S. aculeata may not be as solid as I once had thought.  

As a result of both the taxonomic uncertainty as well as the extreme rarity of what is currently 
recognized as S. aculeata within at least recreational diving depths, I recommend that either critical 
habitat not be designated at all for this species in Guam’s waters, or that the depth range be limited to 
coincide with that of A. globiceps. I believe that requiring agencies and other entities that receive 
federal funding to address the presence of this species within a planned project area at depths greater 
than that of A. globiceps would increase the risk of dive-related injuries to agency biologists or 
contractors; would increase the logistical complexity and cost of survey efforts; and is arguably 
unnecessary, given the extremely low probability that the species would occur in the project area across 
the 0 to 40 m depth range. 

In closing, I again want to emphasize that I do understand that NMFS must follow a legally-mandated 
process and must use the best available data to inform this process. However, given the taxonomic 
uncertainty surrounding the species discussed in this letter, and other issues I raised above, I urge NMFS 
to consider removing Acropora retusa from the list of ESA-protected species occurring in Guam’s waters. 
I also urge NMFS to consider delaying the designation of critical habitat for Acropora globiceps and 
Seriatopora aculeata, at least until the status review and recovery plan are completed. If the agency 
proceeds to designated critical habitat for these species, I would ask NMFS to limit the designation of 
critical habitat for S. aculeata to coincide with the known depth range of A. globiceps, and to not require 
federally funded entities to assess the presence of S. aculeata to depths of 40 m. If critical habitat for S. 
aculeata must extend to 40 m, perhaps clear guidance could be provided to compliance officers to allow 
for the flexibility to not require presence/absence data to a depth of 40 m. Along those same lines, I 
hope that if the designation of critical habitat for any of these species in Guam’s waters proceeds NMFS 
can provide guidance to compliance officers that will ensure that research and management projects 
aimed at better understanding these species and other species that share their habitat, and those 
projects aimed at reducing local stressors to Guam’s reef resources, not be hindered by placing 
additional regulatory burden on already capacity-strapped agencies and other organizations. Instead, I 
urge NMFS to formalize internal protocols that focus compliance efforts on projects that clearly pose a 
significant risk to these species and their critical habitat, including major national projects that would 
result in additional greenhouse gas emissions and which pose the gravest threat to the survival of these 
poorly understood species. Finally, I also wanted to support this Resolution’s call for NMFS to 
collaborate directly with the Department of Agriculture regarding the designation of specific areas of 



critical habitat (and possibly excluding areas of unconsolidated sediment, seagrass, and mangroves). I 
would also add that I, in my capacity as the Principle Investigator of Guam’s long term coral reef 
monitoring program, am also willing to provide any information I have that may aid in the process.  
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AUTHOR'S REPORT DIGEST

I. OVERVIEW 

Resolution No. 46-36 (LS) was introduced on March 23, 2021 by Clynton E. Ridgell 

and was subsequently referred by the Committee on Rules to the author, Clynton E. 

Ridgell, on March 23, 2021.  

Senator Clynton E. Ridgell convened a virtual public hearing on Resolution No. 46-36 

(LS) on Wednesday, March 31, 2021 at 2:00 pm. via Zoom Video Conference.

Public Notice Requirements 

Public Hearing notices were disseminated via electronic mail to all senators and all main 

media broadcasting outlets on March 24, 2021 (5-Day Notice) and again on March 29, 

2021 (48-Hour Notice). 

Senators Present 

Senator Clynton E. Ridgell, Author 

Senator V. Anthony Ada 

Senator Joanne M. Brown 

Senator Sabina Flores Perez

II. SUMMARY OF TESTIMONY & DISCUSSION

The public hearing was Called to Order at 2:00 PM.

Senator Clynton E. Ridgell, Resolution Author: Håfa adai and good afternoon 

everyone, this virtual public hearing is reconvened. It's now 2:04 p.m. Notice of the 

hearing was disseminated to all local media outlets on March 24, 2021, with the second 

notice provided on March 29th of 2021; notice of the hearing was also made known on 

the Guam Legislature's website. 

This afternoon, we will hear testimony on Resolution Number 46-36 (LS) relative to urging 

the National Marine Fisheries Service to delay the proposed coral critical habitat 

designation process until such time that the five-year coral status review and coral recovery 

plan can be completed as well as urging the Department of Agriculture to work in 

coordination with the NMFS to identify appropriate coral critical habitat for Guam using 

the best scientific information available. This resolution was introduced by me, at the 

request of the Department of Agriculture and after having discussions with the Department 

of Agriculture. 

Before we proceed with hearing testimonies, allow me to provide the panel participants 

with some general rules of conduct for this virtual public hearing. All participants must 

abide by the rules of conduct and quality assurance standards, including the chair will invite 
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individuals who have signed up to testify. Individuals testifying shall first be recognized 

by the chair before speaking and shall state their name title and organization for record 

purposes. Please ensure that you are unmuted and that you are speaking clearly into your 

microphone. For group settings where more than one individual is present, please state 

your name before providing comment. From among the panel of senators, each member 

will be allowed to pose one question to an individual testifying for one round and be 

provided another round if necessary. Questions and testimony shall be confined to the 

substance or nature of the agenda. Personal inference as to the character or motive of any 

senator or any individual testifying is not permitted. Any violations of this rule of conduct 

will result in removal from the meeting room by the host. 

I would like to welcome first my colleagues who are joining me this afternoon: Senator 

Tony Ada and Senator Sabina Perez, thank you for joining us. I would like to begin with 

my opening statement on Resolution 46-36 (LS). 

This resolution aligns our body with our fellow territories throughout the pacific ensuring 

that we have the best scientific information available to address our critical coral habitats 

locally by asking for a pause on the critical coral habitat designation. We're allowing the 

scientists to continue doing the work that they do to learn more about our reefs and ensure 

that every decision made is tailored to our unique circumstances, locally. I thank our 

maga'håga for her work alongside the governors of the CNMI and American Samoa that 

they have done in an effort to extend the public commenting period for the designation. 

The purpose of this is to allow the people living on the island to provide the important 

context and perspective needed on these types of federal designations. These local 

comments when combined with scientific data are the best way to make these types of 

designations, and this is why I introduced this resolution in partnership with the 

Department of Agriculture, and I thank them for bringing this issue to my attention. We 

have to recognize that while this designation does attempt to protect our ocean resources, 

the critical habitat does not include much of the marine areas within the military's 

jurisdiction, including the surface danger zones off of Ritidian Point. By introducing this 

resolution and pausing this designation, we can ensure that more people are able to raise 

concerns and highlight the importance of protecting the natural resources of our entire 

island. It is not the intention to stop efforts to protect our important ocean resources; rather, 

we want more information. We want more information from the local community and 

public comment from our local stakeholders and community activists who ensure the 

protection of our environment. We also want this designation to happen after the five-year 

coral status review and recovery plan has been completed so that we can have the research 

and data that supports these designations. By having this testimony, we can ensure that 

these designations are informed and everyone who should have a say has a say in protecting 

our important coral reefs now. While there is always room for improvement, our local 

government has already done a lot to protect our reefs and the reef ecosystem by creating 

things like our marine preserves, banning SCUBA spear fishing, and other conservation 

measures. We don't think it's fair for a federal agency to unilaterally designate the entire 

coastline of Guam, except for military coastline, as critical habitat without adequate input 
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from our local regulatory agencies, input from the public, and input from the five-year coral 

status review and recovery plan. 

With that, I’d like to now invite members of the panel to provide testimony. I will go in 

order of how they signed in. We’ll begin first with the director of the Department of 

Agriculture, Chelsa Muña-Brecht, you're recognized. 

Ms. Chelsa Muña-Brecht, Director – Department of Agriculture: Håfa adai, thank 

you, Senator Ridgell, Senator Ada, Senator Perez, and Committee. I would like to echo 

the sentiments conveyed by Senator Ridgell in saying that I agree with everything you've 

said. We have an eight-page statement that I will submit but not read into record to spare 

all of you the eight pages of it. 

I would also like to provide a few updates. As of our most recent conversation with NMFS, 

NOAA National Marine Fisheries Services, they have agreed to extend the deadline for our 

comments but only by 60 days; whereas, we were asking for the completion of the review, 

they’ve granted us until May 26th to complete, and this is for each of the territories, to 

complete working on or developing our maps that we want to offer to them to counter the 

maps that they've provided, which as you said, highlight and outline the surrounding areas 

around the entire island of Guam with the exception of DOD property, and this is from 0 

to 40 meters. 

That is from the shore to about 100, and I believe it's 141 feet, roughly, and it counters the 

qualifications that they have listed for critical habitat which are hard substrate areas and 

non-disturbed areas or with clean water running through it. We're working to develop maps 

that identify areas in Guam’s shores or near shores that are not hard substrate and include 

most of our bays such as Tumon Bay and Talo'fo'fo' Bay, Pågo Bay, and areas that are 

disturbed and do not have the clean water that they were designating like areas with sewer 

outfalls, areas with runoff that have frequent and habitual runoff. 

We are still working with the Western Pacific Fisheries Council to provide additional 

requests to NMFS to still consider extending until their review is done—the coral status 

review—which this resolution will go far in supporting and as senator Ridgell stated, the 

CNMI and American Samoa legislatures will be proffering the same resolution, and if it 

comes to it, we've spoken with Governor Leon Guerrero about this, and CNMI and 

American Samoa have done the same. Then we will work with our leadership to draft a 

letter to the Secretary of Commerce and Secretary of Interior as well. Thank you. 

Senator Ridgell: Thank you Chelsa for your testimony. 

Julian Janssen, Guam Coastal Zone Management Program. 

Mr. Julian Janssen, Federal Consistency Coordinator – Guam Coastal Management 

Program (GCMP), Bureau of Statistics and Plans. I’m Julian Janssen, Federal 

Consistency Coordinator of the Guam Coastal Management Program also known as GCMP 



Report Digest 

Resolution No. 46-36 (LS) 

Page 4 

at the Bureau of Statistics and Plans. Håfa adai, Senators of the 36th Guam legislature 

and members of the general public. GCMP's administrator, Edwin Reyes, had asked that I 

provide testimony with respect to the resolution. GCMP does not take a position on this 

resolution, but I am testifying in order to provide background information with respect to 

the recent federal consistency review of the proposed critical habitat designation for A. 

Globiceps, A. Retusa, and S. Aculeata. 

The National Marine Fisheries Service published its proposed rule in November 2020 but 

only provided the Guam Coastal Management Program with its consistency determination 

toward the end of January 2021. GCMP provided public notice through consistency notice 

and publication on the BSP website and provided a month for comments for agencies and 

individuals. GCMP is a networked agency which works with a number of local agencies to 

provide its responses for federal consistency cases, namely, Department of Agriculture, 

Department of Public Works, Department of Parks and Recreation, Department of Land 

Management, the Guam Environmental Protection Agency, and the Guam Waterworks 

Authority. 

Federal consistency is a process where federal actions are assured to be conducted 

consistently with duly adopted enforceable policies on Guam, relating to resource uses and 

environmental protection. Our local federal consistency is guided by program policies 

which are adopted pursuant to Guam Executive Order 78-37. Now, the Guam Coastal 

Management Program objected to the proposed critical habitat designation on the basis 

primarily of the governmental processes policy which states more effective administration 

of natural resources-related laws, programs, and policies shall be achieved through 

revolution of unclear and outdated laws and regulations, improved coordination among 

local agencies, improved coordination between territorial and federal agencies, and 

educational training programs for local government personnel, and refinement of 

supporting technical data. 

Coordinating improved coordination between territorial and federal agencies is actually 

referring to the federal consistency process in general, but we interpreted this policy as 

requiring that basically we had to have effective administration of natural resource-related 

laws, programs, policies, and there were a number of problems with the information that 

was being provided from the National Marine Fisheries Service to back up their proposed 

action, the critical habitat designation, I mean. We reviewed our input from the network 

agencies, including Department of Agriculture Guam Waterworks, and also Parks and 

Recreation provided something in brief, and the first basis for the objection was that we 

found that inadequate scientific evidence confirming the presence of the corals had been 

presented to provide effective administration of natural resources through the designation 

and therefore, it's not consistent. Also, that inadequate scientific basis was provided to 

ascertain the range of the species covered under the proposed critical habitat. Also, that the 

latest and highest quality scientific evidence was not used in the delineation of the proposed 

critical habitat boundary, both in terms of substrate and water quality data, meeting the 

defined essential features for the proposed critical habitat, and therefore, we objected. 
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I mean, that's what she was referring to—the 40-meter contour around Guam with 

exceptions for federal underwater lands and a few exceptions as well for things like the 

Agaña Boat Basin and some other areas like that, and then we also had a further basis of 

objection, because delineating critical habitat based primarily on depth contours is an 

inadequate and an ineffective method to establish that the area to serve as critical habitat 

to allow for recoveries of the corals, and as Chelsa was mentioning, they're trying to now 

help rectify that by providing a proper map which takes into account the water conditions 

and the condition of the substrate in the areas around Guam. That's really all that I have to 

say, and I’m here in case anybody has any questions. Thank you very much. 

Senator Ridgell: Thank you Julian for your testimony. Before we go on to open it up to 

the panel for questions, I do have a testimony I’d like to read in to the record—written 

testimony that was provided by David Burdick, a Research Associate at the University of 

Guam Marine Laboratory. I’ll go ahead and read this into the record… this is a testimony 

in support of Resolution 46-36, provided by David Burdick, Research Associate – 

University of Guam, Marine Laboratory. In the beginning, it starts out, and I’ll just read it 

directly: 

[Testimony of Mr. David Burdick, Research Associate – University of Guam Marine 

Laboratory, read into the record by Senator Ridgell.] 

That is some very lengthy written testimony that I wanted to read in to the record, because 

David Burdick only submitted written testimony and was not able to make it here today in 

person or via Zoom.  

I’d like to allow the opportunity for my colleagues now to ask questions of any of the panel 

members who are present today, beginning with Senator Tony Ada. 

Senator V. Anthony Ada: Thank you, Mr. Chair. I don't have any questions at this time. 

I’ll let my other colleagues go ahead and proceed. 

Senator Ridgell: Thank you Senator Ada. Senator Perez. 

Senator Sabina Flores Perez: Thank you Mr. Chair. Just a question for Director Brecht 

regarding the letter that will be submitted for testimony, can you at least provide a little bit 

of a background or at least maybe a general summary of— 

Ms. Muña-Brecht: Oh, absolutely. 

Senator Perez: Okay, thank you. 

Ms. Muña Brecht: It might be—if you don't mind, if I may, I can tell you of our experience 

through this process thus far— 

Senator Perez: That sounds good. 
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Ms. Muña-Brecht: --of our findings. This came to us during a Western Fisheries 

Management—the Westpac meeting—the Western Regional Fisheries Management 

Council meeting. I believe it was the December meeting made aware during a presentation 

that NOAA had published a proposed federal rule, November 27th which was the day after 

Thanksgiving. Everybody for the most part, was on break or just in and out of their offices, 

and that the deadline for public comment was February 26th. They had no intention of 

holding a public hearing during the council meeting. I was scouring the notes that were 

provided to us and reading the rules and found that after they proposed the rule, if 

requested, they are required to hold a public hearing. So, I requested it verbally at that time 

and then the Council and CNMI submitted an official letter also requesting a public 

hearing. We had asked if they would consider having individual public hearings for each 

of the areas. Instead, what they proposed to do was have digital public hearings, and they 

offered two: one for Guam and CNMI, and one for American Samoa instead of having 

public hearings within the region. They allowed time for where they did brief presentations, 

we were allowed to ask questions and received answers, but at that time, they wouldn't be 

recording those for documentation, they would only accept what was submitted during 

public testimony. After the public hearings concluded, each of the territories requested 

from our governor to sign a joint letter requesting an extension for a comment. We 

submitted that letter, and we had it submitted before the public hearings. We asked on the 

record during the public hearing if it was received, they stated they did not know, and then 

after the public hearings, staff were made aware of—first, this recovery training that's 

supposed to be taking place, I believe, in April or May, I think, and then we began working 

on maps jointly as the Critical Habitat Task Force Subcommittee with American Samoa, 

CNMI, and Guam. 

We decided to discuss what areas should be addressed. We thought water quality was a 

direct area to be addressed, the fact that the maps were very flawed, the fact that no state 

agencies were contacted or consulted before the issuing of this proposed rule, and the fact 

that we wanted to go deep in depth into the informational report that they were referencing 

throughout the proposed rule. We gave our different teams that task. 

One of the things we discovered at AG during the in-depth dive in to the report was that as 

Mr. Burdick referenced in his letter, the only reference for Guam was personal 

communications from Mr. Burdick and that he had also commented on that after he 

submitted that. The identification was questionable, because it was just a visual 

identification, and that even after he had gone back, he couldn't find those colonies again. 

Ms. Whitney Hoot who is a coral reef coordinator commented that there were severe 

bleaching events that happened after that event so the survivability of those colonies is also 

questionable, that NOAA NMFS has not come out to conduct any recent surveys to even 

update any of their information so the fact that they're referencing the best available science 

is in itself flawed and questionable. 

Then as the heads of agencies and with Westpac, we requested a meeting with Mr. Sam 

Rauch who is (I guess) the boss of the regional administrator, Mr. Michael Tosatto. We 
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laid out all of our points for him the fact that both federal and state laws governing ESA 

which is the Endangered Species and regulatory programs are so numerous that they 

already accomplish this task, that this would just be another layer of bureaucracy. During 

the public hearing… NMFS—I asked directly, “Would you even receive any additional 

support to review any of the additional permitting that's required?” and they said they 

would not. So, layer upon layer, this just seemed like a bad idea, a bad initial proposed 

rule, a bad process from the gate, and so we ask that they delay the issuing of the public 

rule until after the five-year review. In that, we also pointed out another error that his staff 

has made, because they said that they published a draft of the five-year review and that 

they received no comment. 

We were able to point out that they never published the draft, that they published a notice 

that they were drafting, and that it was never made available for anyone to review, so, they 

would not have received comments, and then they came back and said, “Okay, yes, you’re 

right, that was the case.” So, there's just really been no transparency through this process, 

and as Mr. Burdick reiterated, it's questionable if it was even the Acropora retusa that was 

found and that he's conducting a genetic analysis and that that's one of the sciences that we 

could be waiting for rather than rushing through with this decision to be made that would 

negatively impact not just all the federally funded programs we have. 

They also—from their very first presentation—state that this will not impact fishing, fishers 

will not be excluded from going fishing, but they fail to consider that the FADs that we 

deploy and the shallow water mooring devices are all anchored in hard substrate, and that 

would require an additional layer of review if the proposed rules are adopted so then it does 

have the potential to impact fishing on Guam, especially at the zero-to-40 meters which is 

where a lot of the shallow water mooring devices are located. Additionally, most of our 

projects are federally funded which would be the federal nexus that's required just to trigger 

this. 

We also pointed out in our letter that private projects, including the building of individual 

homes could be impacted if it's on properties greater than one acre. That triggers another 

federal nexus review. Let alone, if you have multiple dwelling projects that would be 

developed and privately funded, there is another federal nexus trigger. 

Senator Perez: Okay, so as far as development is concerned, would that also include 

development on base, in addition to the— 

Ms. Muña-Brecht: No. 

Senator Perez: So, it basically… it segregates or discriminates. 

Ms. Muña-Brecht: They reference the Sikes Act as their reasoning for being allowed to 

exclude the military bases. They say that the INRMP that the base has covers their 

conservation efforts and that it's substantial enough to warrant them not be included and 

that they weighed the national defense against the impact of this proposed rule. Then, that 
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was their reasoning for deciding that military sections would be excluded, and this is also 

on CNMI, so there are entire segments of several of the islands that are just covered in 

purple, which is what I kept referencing for them, because the military bases were outlined 

in red, including the surface danger zone, and then the rest of the island was covered in 

purple, and that's going to be the areas designated as critical habitat. 

Although Mr. Tosatto tried to claim that within the purple, they would only pinpoint certain 

areas, depending on whether those areas met the criteria. That is just his statement; that is 

not what's written, and even at that, is questionable, because they say one thing about only 

certain habitats, but their maps say another thing, so they're conflicting with themselves, 

and if it came down to it, we wouldn't know which way they would decide based on what's 

written versus what they're saying. 

Senator Perez: Okay, and so this critical habitat is being initiated by the federal 

government, is that correct? 

Ms. Muña-Brecht: It's being initiated by NOAA NMFS. Yes, there was a national non-

profit organization, I forget what they're called, but they sued NMFS for this critical habitat 

designation, because by law, when a species is declared as endangered, then NMFS is 

supposed to come in within a year and declare critical habitat or designate critical habitat. 

I believe this was done more than five years ago, so that's why the lawsuit and now the 

push to have it done, but in their push, they're rushing, and they just haven't done it 

properly. 

Senator Perez: Okay, yeah that's what I was thinking, because normally, these critical 

habitats take a long time, right? It's not just a couple months, right? Because we were given 

notice November 27th—November—and yeah, my understanding it takes years to 

designate a critical habitat. Are there other coral reef critical habitats that have been 

established to kind of--? 

Ms. Muña-Brecht: There has been, there's been Alaska, Florida, and the Virgin Islands, 

and we even posed the question to them, can they demonstrate that there's been a success 

with any of these critical habitats? and they don't even have that data. So, basically, it's 

designate it, and kind of walk away, hoping it turns out. Another argument that we're posing 

to them is that these are species found all over the world but because NMFS does not have 

the authority to designate all over the world, they're designating in basically what they 

consider United States-owned areas; however, the populations that are found in the United 

States’ waters are very insignificant when compared to the populations found worldwide. 

I have it in my notes somewhere… I don't exactly remember the number, but I know it's 

less than ten percent. 

Senator Perez: Okay, yeah… I’ll be interesting to see because I think the process, right? 

It just seems it wasn't done properly, and whether or not it was initiated by a non-profit—

do you know what the name of this nonprofit is that--? 
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Ms. Muña Brecht: I don't, I’m sorry, but it was a pretty major lawsuit. I forgot what else 

I was gonna say… oh, when the ESA was established and critical habitat, it was done when 

it was mainly considered for terrestrial areas so this was—having to deal with coral was 

something they never conceived when they created this process so all of this is relatively—

I mean, not in—in a sense, it's kind of new, it just wasn't what was conceived. 

Senator Perez: Right, because of land, things are a little bit more defined, but when you're 

dealing with water, the contamination can spill over, there's no barrier so to speak. I don't 

know how they're able to establish a critical habitat for water. I mean in this case, I wouldn't 

think it would—if it was the case, there had to be habitat that was established. They would 

have to really look at the surrounding waters too as well, because unless they can stop— 

Ms. Muña-Brecht: Exactly, and they haven't done any mapping. I mean, they haven't been 

out here to do mapping at any time recent at all to even identify what species are where. 

Senator Perez: So they're putting the onus on the local entity to come up with a map? Is 

that what's—if you can clarify that. 

Ms. Muña-Brecht: It’s not that they're putting the onus on us. We took it upon ourselves 

to challenge their maps with our own, and then during the public hearing, their comment 

was, “Oh, we welcome that. Please submit that during as your public comment so we can 

review it.” And I apologize, because I know I’m making them sound a little snarky, but 

that's how it felt during the public hearing. 

Senator Perez: I too, sent in a letter, and I didn't receive any—I have to look and see what 

the response was, but I wasn't told—so, I did send a letter, January 26, also asking for an 

extension. Should they have—I did not receive any notice of that hearing. When was that 

hearing? 

Ms. Muña-Brecht: That's because they didn't really publish it anywhere, just like the rule. 

I mean, I don't know who they think reads the federal register. The hearing was on… let's 

see the due date was February 26th, the public hearing I think was somewhere around 

January 20th. I can look it up. 

Senator Perez: Okay, yeah because I think I sent out a letter… there was a deadline, initial 

deadline, then it got extended, I believe. 

Ms. Muña-Brecht: Yes, it was extended from February to March, they gave us an 

additional 30 days, and that wasn't even because of the letter from the governors. When we 

asked them about the letter from the governors during the public hearing, they said they 

couldn't comment. They didn't know if it was received, but it would be unlikely that they 

could process an extension, because the incoming administration had imposed a freeze on 

all rulemaking so that meant that there was no rulemaking that was allowed. They also 

couldn't provide us an extension on the comment period although the comment period 

would come and pass, and the rule making was still frozen by the time they were finished. 
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They would have still been able to impose that final rule, and the only reason that we 

received the extension was because our awesome coastal zone management office 

challenged their federal consistency process and told them, you never gave us proper 

notice; we're counting January 26 as the first date of our notice, because that's the first 

date we received a letter, and that's why they extended to March. 

 

They did not do it for any other reason than they messed up the process. 

 

Senator Perez: Thank you. So, Julian, I know I had this discussion with your office 

before… in regards to what was the shortcomings, in regards to them notifying us, I mean 

what was the reason, and how can we go fix that? I guess fix the communication gap for 

this type of activity? 

 

Mr. Janssen: I mean, both my name and contact and the name and contact of the 

administrator for GCMP are known, so there really shouldn't be any reason for them to not 

include us. I really don't think that that's—I don't really want to speak to their failings, but 

they did have a failing in communicating with us, and thankfully, that meant that the 

process started in January rather than that it was already considered started months earlier. 

 

Senator Perez: Is there an opportunity for the public to—like you said, Chelsa, it's very 

difficult to kind of keep track of these federal notices. Is there a way to kind of publicize 

this, like bring that information from the federal government to the local community so 

that we can provide input? 

 

Ms. Muña-Brecht: We asked them to do that. They said, well it's published on NOAA's 

website, and we asked them for their—with the Executive Order about climate change, 

they're seeking information and comments. Here’s another example: they're seeking 

comments from all agencies, NGOs, and fishers and fishing communities about climate 

change and impacts and ways to modify it or ways to counter climate change, but when we 

ask them how are you reaching out to people? their answer was that they're publishing it 

on their website, seeking comment. 

 

What fisher do you know goes to read NOAA's comments or NOAA's website? I asked 

them about at least crafting social media ready notices or putting out ads in local media 

somewhere, asking for these. I’m working with one of their people on that, so they were at 

least open to the idea, but that was for climate change. Other than their website and the 

federal register, they didn't publish it anywhere. We shared a press release about it saying 

that there's this thing happening, they had their public hearing on January 20th and 21st, 

and it was wonderful. 

 

Senator Perez: I think any way that your agencies can assist with that as far as letting the 

public know, especially important things like this, and I’m looking forward to seeing how 

they address some of the concerns that were brought up by these agencies. I agree with this 

Resolution that the public should weigh in on something as important as this. I definitely 

want to work with the sponsor on this. So, thank you. Thank you, Mr. Chair, for the time. 
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Senator Ridgell: Thank you, Senator Perez. Senator Joanne Brown, thank you for joining 

us if you have any questions or comments. 

Senator Joanne M. Brown: We would love to have critical areas of our coral protected, 

but it sounds like it hasn't been a clean cut process from what's been the information that's 

been provided, but I did want to ask the director of Agriculture… just mention here with 

regards to the resolution that they're currently going through the evaluation to determine if 

the sites that are being proposed by the National Marine Fisheries Service is desirable, or 

do we have other areas around our marine community that we're looking at that would be 

a better designation so can we just get some feedback with regards to what Agriculture is 

currently looking at, or have you come to that determination, or is it still in the research 

process and review process before you and the respective experts in this field? 

I assume you're working with our marine lab also, and what is the best location that we can 

designate that's in the best interest of our community for these resources? 

Ms. Muña-Brecht: All of the above. First, the question that we're trying to have NOAA 

even come to a determination about is whether these species are truly even in our waters. 

That's been the question, because the best available science that they're referencing for this 

was a personal communication from Mr. Dave Burdick at the Marine Lab and then in 

subsequent communications with NMFS, he said that that even his identification for 

himself was questionable, because they all look so similar, like so many different coral 

species. We'd like for them really to ideally come out and tell us if these species are even 

truly here or at least wait for Dave Burdick’s, the analysis that they're having conducted on 

some of the species, the genetics, but we are working with UOG. We're working with Dr. 

Romina King. She has some really great GIS maps of the reefs around the area. In her work 

with NASA, they just have, I think Tumon Bay up to Piti bay, but they also have other 

maps that we're trying to work off. 

NOAA has older maps that we've also been using, but we're collaborating with the CNMI 

and some of their GIS people as well to try and get better maps of our areas. Part of, I mean, 

just when I was reading the proposed rule and I looked at the maps and some of the 

designations, they have those two identifying factors for what they consider ideal critical 

habitat, and the first is that it's a hard substrate, and the second is the water quality, that it 

has to be ideal water quality. We were using those as just eliminating factors for several 

areas around the island already. Like Talo'fo'fo' Bay, there's no way you can consider that 

hard substrate or have ideal water quality for the critical speed for the ESA species of coral. 

There's just no way for it to be in those areas, and when we talked to some of our biologists, 

they said most of our bays are like that, where it's not a hard substrate, so, it's not even an 

ideal habitat for the coral species that they're talking about. Sorry, I hope that answers some 

of your questions. 

Senator Brown: No, I understand. I gathered from your comments, we don't know how 

the National Marine Fisheries come to their determination of what they wanted to 
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designate? It didn't sound like you had a clear-cut awareness that you could relate to us and 

how they came to the areas that they're looking at designating for Guam and the CNMI? 

Ms. Muña-Brecht: They keep referencing best available science, but when we looked at 

the resources referenced in their information report, a lot of it came from DOD researcher 

reports and communications, some communications with Marine Lab which was primarily 

Mr. Dave Burdick and Dr. Raymundo, but those were—I think back when they were even 

looking at listing different species, so that was several years ago. They have no updated 

research for any of those areas, and the maps that they created, I don't I think I sent, I can 

forward them to you, but I sent them initially to Senator Ridgell a while ago, but the map 

basically is a map of Guam DOD areas of up north and down south are marked off in red 

and then rest of the island is just colored in purple, and the purple is where they would 

designate critical habitat, so everywhere except DOD. 

Senator Brown: Interesting. Do you think from a local perspective as it relates here that it 

would take about five years for us to come to that determination, or is it something that we 

could come to sooner from our local perspective on what we think is the most viable area 

to put under such a designation? 

Ms. Muña-Brecht: Well, we have no choice but to come to that determination sooner. 

Right now, we're working under the May 26 deadline unless they actually extend after their 

five-year review which they anticipate having completed in February 2022, although they 

haven't even had us review the draft of that yet either. They thought they did and said they 

did, and then when we pointed out, no, you didn't, they had to come back and say, “Okay, 

you're right, no, we didn't.” 

Senator Brown: So, what recourse would we have if they proceed and they go ahead and 

designate these locations that they've identified? Do we have any recourse after to pursue 

it, or would it have to be through Congressional action, or what recourse would be left to 

us in our community, if indeed the areas that they're identifying are not really viable for us 

and not really protecting desired resources and we come up with an alternate mapping 

location of where we think it's the most feasible and beneficial to our islands? What 

recourse would we have? Do you know? 

Ms. Muña-Brecht: A lawsuit, but we don't want to get to that area yet. We're going to try 

and work with the governors of each of the islands, sending a letter to the Secretary of 

Commerce and the Secretary of Interior. 

Senator Brown: Okay. One last question, Mr. Chairman. Do we have a general idea yet 

where our alternate location may be for Guam? I know you're saying that's still being 

reviewed right now. Do we have any idea? You mentioned there's certain areas obviously 

on base because of a lot of the sediment discharge and things that go out in that area, but 

do we have any other—do we have any idea what we may be proposing as an alternate site 

yet? 
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Ms. Muña-Brecht: Not yet Ma'am. 

Senator Brown: Okay. Do we have an idea what's our time frame would be for that? 

Ms. Muña-Brecht: Well, I’m hoping to review the maps with our team and see what maps 

we have already within the next week or so. 

Senator Brown: And then who would make that determination? 

Ms. Muña-Brecht: I would leave it to the scientists. I’m just there to help— 

Senator Brown: Was it primary through – would it be primarily through Marine Lab? 

Ms. Muña-Brecht: It would be a collaborative effort, and they all work together all the 

time anyway. It would just be Marine Lab—but they don't have the maps either. They just 

have their in the body research that Mr. Burdick conducted and then Romina King has 

maps that she's already shared with us so the team are just sort of going over everything. 

In the end though, I mean, it might just be that there really is—what it feels like to me at 

this moment is that number one, they don't even know that these corals are really here. 

Number two, this critical habitat designation is more onerous and not really beneficial to 

our island or community in any real way that we're already jumping through all the federal 

hoops necessary for permitting processes and Section Seven reviews that are already being 

conducted that cover all of this. 

We're already doing the work ourselves with the marine preserves, with the upcoming 

Coral Reef Protection Act, with permitting; we're doing all of this already. There really is 

not a need for this, and they can't even tell us that the corals are truly here. 

Senator Brown: I see. Well, it's an awful lot this afternoon. I certainly can hear your 

frustration, but I appreciate the information. We look forward to getting more as this 

process evolves and from the local side, you, and the respective scientists, determine what's 

the most feasible area, because obviously, we want to protect what resources we can, but 

we want to make sure it works for us out here. So, thank you very much to the director of 

Agriculture, and Mr. Chairman, thank you for the opportunity to ask these questions. 

Ms. Muña-Brecht: Thank you, Senator Brown. 

Senator Ridgell: Absolutely. Thank you, Senator Brown for your questions. Senator 

Perez, you have another question? 

Senator Perez: Yes, thank you Mr. Chair. Does anyone know what type of activities will 

be prohibited should this critical habitat be designated? 
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Ms. Muña-Brecht: That's a great question, and that was another question we posed to 

them. I got so mad about all of this because just the audacity of them, because they frame 

it under this, we're protecting you from our other federal counterparts, but what you're also 

not talking about is the fact that we have several millions of dollars in federal money and 

projects that were funded every day, and you don't mention that that's what's going to be 

impacted, but they also have no clear idea what threshold they're going to send. CNMI did 

a great job of pointing this out that it depends on which biologist is sitting in that chair on 

any given day when your permit comes through, what the threshold of impact or potential 

impact is going to be, so they can't even tell us specifically what activities would be 

prohibited and what the threshold would be to consider whether there's gonna be a potential 

impact or a serious impact and with negative impacts, there's no clear line. We even ask 

them, can you at least consider consulting with us before you even make those 

determinations for thresholds, and they don't have an answer for that either. 

So you could get the biologist one day who's open to working with your state agencies or 

your private contractors on whatever project to figure out a solution, or you could get 

someone in that chair that day who had a really lousy week, is tired of dealing with people 

from the islands, and no, he decides that you wanting to put up a buoy is too much of an 

impact, so you can't do it that day, and he's gonna take seven months to review your permit 

before he even tells you that. There's no clear thresholds and there's no clear determination 

of activities. 

Senator Perez: That seems very highly irregular for a critical habitat designation, because 

usually, there's very clear guidelines on what sort of activities can be done. The process 

definitely needs to be questioned first and foremost. 

Ms. Muña-Brecht: I promise you, I’m not even exaggerating. We asked these questions 

of them. 

Senator Perez: Well, thank you, and continue asking those questions. I really appreciate 

it. Thank you so much Chelsa. Thank you, Mr. Chair. 

Senator Ridgell: Thank you, Senator Perez. Chelsa, again, before we wrap this up, I guess 

just to reiterate a couple of things the five-year coral status review and recovery plan if I’m 

saying that correctly that's being conducted by who again? And when is it supposed to be 

completed by? 

Ms. Muña-Brecht: By NOAA National Marine Fisheries Services. They anticipate it to 

be done by February 2022, out of Honolulu. 

Senator Ridgell: They’re also the same ones who are proposing the critical habitat be 

implemented before their own plan is complete. Correct? 

Ms. Muña-Brecht: Yes—exactly. 
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Senator Ridgell: That's another issue I have. It's a little bit, it's a cliché, but cart before the 

horse. 

Ms. Muña-Brecht: Yes. 

Senator Ridgell: Okay, and it sounds like from the testimony, you've provided in the 

testimony that Mr. Burdick from the UOG Marine Lab provided is that some of how they 

determine that most of Guam should be under this critical habitat designation is from some 

discussions with Burdick and not necessarily any real hard data, is that correct? It basically 

sounds like Mr. Burdick said, “I was diving and I thought I saw these coral, but we're not 

sure if it's the right coral, but they look like them, but we saw them a while ago,” and then 

his testimony is actually, “When I went back, I haven't found them anywhere,” and they're 

still proceeding with the critical habitat designation. 

Ms. Muña-Brecht: Yes. 

Senator Ridgell: Now, this critical habitat designation is based on these specific species 

of coral that Mr.  Burdick has in his testimony that I read? 

Ms. Muña-Brecht: Yes. 

Senator Ridgell: So, it's based on those species, right? On those three species… sounds 

like this came about because someone sued them for not protecting those three species, so 

they're kind of going around trying to put a blanket protection all over the U.S. and its 

territories, and say we're protecting these species everywhere we think they might be, we 

think it might be on Guam so we're just closing off all of Guam. Is that fair to say, the way 

I’m sort of simplifying this whole thing? 

Ms. Muña-Brecht: In a sense, yes. Initially, they started off with the list of like 50 different 

species. Westpac was able to have helped them narrow it down to 15, and then I think it 

was the final 12 that were listed, seven of them were found in our region, three of them on 

Guam and CNMI, but the way they concluded that those three were found in Guam and 

CNMI, like I said or like Mr. Burdick said, it was through his personal communications 

where he does coral mapping and coral monitoring. That's what he's contracted to do. So, 

when he goes out, he says, “I think I saw these species out there,” and they're like, “Okay.” 

Then these were already listed species, so they're like “Okay, they're on Guam,” and then 

he came back and said, “Well, I didn't see them again. I’m not completely sure I saw them 

or that that was what they were,” but they still went with those species are on Guam. And 

then the critical habitat designation is, “Okay, we need to designate, because we got sued, 

so here, all of your areas… critical habitat.” 

Senator Ridgell: Those are all my questions. 
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The main purpose of this resolution is just to say hold off on designating the critical habitat 

until you finish your own study, the five-year coral status review and recovery plan which 

should be done in about a year or so. 

Ms. Muña-Brecht: Yes. 

Senator Ridgell: We're just asking them to hold off until that plan is done and so we can 

get some better data to show if indeed those corals are even here before they blanket 

everything with the critical habitat designation. In addition to that, both the CNMI and 

American Samoa have similar resolutions, because they have similar concerns that we 

share here on Guam. 

Ms. Muña-Brecht: Yes. 

Senator Ridgell: This will conclude our hearing today on this Resolution. We will 

continue to accept written statements on today's hearing within ten business days from 

today which may be mailed to my office at 238 Archbishop Flores Street, Suite 906 at the 

DNA building in Hagåtña. You can also send your statements to us at 

clyntridgell@guamlegislature.org, or you can send it by fax to 475-4768. Thank you all for 

your participation. This virtual public hearing is now adjourned. It is 3:10 p.m. Thank you. 

The public hearing was adjourned at 3:10 PM. 

III. FINDINGS & RECOMMENDATIONS

Senator Clynton E. Ridgell, Author hereby reports out Resolution No. 46-36 (LS) As 
amended by the Author- Clynton E. Ridgell, "Relative to urging the National Marine 
Fisheries Service (NMFS) to delay the proposed coral critical habitat designation process 
until such time that the 5-Year Coral Status Review and Coral Recovery Plan can be 
completed, as well as urging the Department of Agriculture to work in coordination with 
NMFS to identify appropriate coral critical habitat for Guam using the “Best Scientific 
Information Available," with the recommendation TO DO ADOPT. 
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I MINA′TRENTAI SAIS NA LIHESLATURAN GUÅHAN 

2021 (FIRST) Regular Session 

Resolution No.       

Introduced by: Clynton E. Ridgell 

Relative to urging the National Marine Fisheries Service to 

delay the proposed coral critical habitat designation process 

until such time that the 5-year coral status review and coral 

recovery plan can be completed, as well as urging the 

Department of Agriculture to work in coordination with 

NMFS to identify appropriate coral critical habitat for 

Guam using Best Scientific Information Available. 

BE IT RESOLVED BY I MINA′TRENTAI SAIS NA LIHESLATURAN 1 

GUÅHAN: 2 

WHEREAS, coral reefs are unique ecosystems that dominate the seascape  3 

in the near-shore marine environments of Guam that sustain our local island 4 

communities through livelihood, fishing, tourism and a foundation for customary 5 

exchange and cultural activities; and 6 

WHEREAS, coral reefs face various threats such as climate change, land-based 7 

source of pollution, and over-exploitation and as such, they need protection; and 8 

WHEREAS, the National Marine Fisheries Service (NMFS) listed 15 species of 9 

Indo-Pacific corals as threatened under the Endangered Species Act on 10 September 10 

2014 and seven species occur in the shallow waters of American Samoa, Guam, the 11 

Commonwealth of the Northern Mariana Islands (CNMI), and the Pacific Remote 12 

Island Area; and 13 
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WHEREAS, NMFS determined that four of the 20 Threatened coral species 1 

listed in 2014 are known to occur in Guam’s shallow nearshore waters; Acropora 2 

globiceps, Acropora retusa, Acropora speciosa, and Seriatopora aculeata; and 3 

WHEREAS, on 27 November 2020, six years after the coral species were listed, 4 

the NMFS gave notice through a Proposed Rule that critical habitat would be designated 5 

in the shallow nearshore waters of Guam, the CNMI, and American Samoa; and 6 

WHEREAS, NMFS did not consult with Guam, the CNMI or American Samoan 7 

governments prior to publication of the Proposed Rule; and 8 

WHEREAS, Guam Governor Lourdes A. Leon Guerrero, CNMI Governor 9 

Ralph DLG. Torres, and American Samoa Governor Lemanu P.S. Mauga sent a letter 10 

dated 19 January 2021 to the NMFS requesting a 90-day time extension to the public 11 

comment period in order to review the rule and associated supporting documents; and 12 

WHEREAS, NMFS rejected the three Territorial Governors’ request for a 90-13 

day extension of the public comment period and instead, provided only a 30-day time 14 

extension; and 15 

WHEREAS, NMFS is also simultaneously conducing a 5-Year Coral Status 16 

Review on the same species of corals where critical habitat is being designated; and  17 

WHEREAS, NMFS has stated that their 5-Year Coral Status Review will be 18 

completed in February 2022 and will contain additional information, including 19 

previously unknown data, on the listed corals; and 20 

WHEREAS, NMFS is also simultaneously developing a Recovery Plan for the 21 

ESA-listed Indo-Pacific corals, and will be convening a Recovery Planning Workshop 22 

with experts and stakeholders in May 2021 to gather additional information for the 23 

recovery status review and input on potential recovery actions and priorities; and 24 

WHEREAS, due to the ill-timing of the coral critical habitat designation, the 5-25 

Year Coral Status Review, and the Recovery Plan development, critical habitat 26 

designation would be completed prior to Guam being able to examine the additional 27 

data and information contained in the 5-Year Coral Status Review and recovery plan; 28 

and 29 
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WHEREAS, the ESA-listed 15 Indo-Pacific corals occur across a broad range 1 

spanning many nations, with US waters comprising less than 1 percent of their 2 

collective ranges; and 3 

WHEREAS, it would be of the best interest of the Government of Guam to 4 

promote and encourage the use of Best Scientific Information Available in order to 5 

make these types of important policy decisions; and 6 

WHEREAS, the current NMFS approach on designating coral critical habitat 7 

will not allow the Government of Guam the opportunity to properly identify critical 8 

habitat for those ESA-listed coral species found in their waters as a significant amount 9 

of relevant data and information is held by NMFS and not being made available for 10 

review; and 11 

WHEREAS, there are already existing local regulations limiting coral take, as 12 

well as other regulations under the marine protected area programs, AS-EPA water 13 

quality standards, and local permitting and review system of proposed coastal 14 

development. These regulations already provide protection of ESA-listed corals and the 15 

federal coral critical habitat designation has the potential to stymie, through unnecessary 16 

and lengthy consultations, Guam’s economic development and aspirations, which are 17 

highly dependent on its coastal resources; now therefore, be it 18 

RESOLVED, that i Minaʹtrentai Sais na Liheslaturan Guåhan does hereby, on 19 

behalf of the people of Guam, extend its full support of the request by the Department 20 

of Agriculture to delay the current proposed coral critical habitat designation process 21 

until such time as the 5-Year Coral Status Review and Recovery Plan has been 22 

completed, as well as support the Department of Agriculture to continue working in 23 

coordination with the Guam Coastal Management Program under the Bureau of 24 

Statistics and Plans as well as NMFS in identifying critical coral habitat for Guam; and 25 

be it further 26 

RESOLVED, that the Speaker certify, and the Legislative Secretary attest to, the 27 

adoption hereof, and that copies of the same be thereafter transmitted to Honorable 28 

Michael F.Q. San Nicolas, Congressman, 117th United States Congress, Chelsa Muña-29 
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Brecht, Director, Guam Department of Agriculture, Paul Doremus, Ph.D., Director of 1 

NOAA Fisheries (National Marine Fisheries Service), and to the Honorable Lourdes A. 2 

Leon Guerrero, i Magaʹhågan Guåhan. 3 

DULY AND REGULARLY ADOPTED BY I MINA'TRENTAI SAIS NA 

LIHESLATURAN GUÅHAN ON THE      DAY OF      . 

THERESE M. TERLAJE AMANDA L. SHELTON 

Speaker Legislative Secretary 
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I MINA′TRENTAI SAIS NA LIHESLATURAN GUÅHAN 
2021 (FIRST) Regular Session 

Resolution No. 46-36 (LS) 
As amended by the Author.

Introduced by: Clynton E. Ridgell 

Relative to urging the National Marine Fisheries Service 
(NMFS) to delay the proposed coral critical habitat 
designation process until such time that the 5-Year Coral 
Status Review and Coral Recovery Plan can be completed, as 
well as urging the Department of Agriculture to work in 
coordination with NMFS to identify appropriate coral 
critical habitat for Guam using the “Best Scientific 
Information Available.” 

BE IT RESOLVED BY I MINA′TRENTAI SAIS NA LIHESLATURAN 1 

GUÅHAN: 2 

WHEREAS, coral reefs are unique ecosystems that dominate the seascape  in 3 

the near-shore marine environments of Guam that sustain our local island community 4 

livelihood by providing fishing areas, tourism, and a foundation for customary 5 

exchanges and cultural activities; and 6 

WHEREAS, climate change, land-based sources of pollution, and over-7 

exploitation threaten our coral reefs, and as such, warrant their protection; and 8 

WHEREAS, the National Marine Fisheries Service (NMFS), an office of the 9 

National Oceanic and Atmospheric Administration (NOAA) within the Department of 10 

Commerce, listed fifteen (15) species of Indo-Pacific corals as threatened under the 11 



2 

federal Endangered Species Act (ESA) on September 10, 2014, and seven (7) species 1 

are located in shallow waters of Guam, the Commonwealth of the Northern Mariana 2 

Islands (CNMI), American Samoa, and the Pacific Remote Island Area; and 3 

WHEREAS, NMFS determined that four (4) of the twenty (20) threatened coral 4 

species listed in 2014 are located in Guam’s shallow nearshore waters, including, 5 

Acropora globiceps, Acropora retusa, Acropora speciosa, and Seriatopora aculeata; and 6 

WHEREAS, on November 27, 2020, six (6) years after the coral species were 7 

listed, the NMFS gave notice through a proposed rule that critical habitat would be 8 

designated in the shallow nearshore waters of Guam, the CNMI, and American Samoa;  9 

WHEREAS, NMFS did not consult with Guam, the CNMI, or American 10 

Samoan governments prior to publication of the proposed rule; and 11 

WHEREAS, the Governor of Guam, Lourdes A. Leon Guerrero, the Governor 12 

of the CNMI, Ralph DLG. Torres, and the Governor of American Samoa, Lemanu P. 13 

S. Mauga, sent a letter dated January 19, 2021, to the NMFS requesting a ninety (90) 14 

day extension to the public comment period in order to review the rule and associated 15 

supporting documents; and 16 

WHEREAS, NMFS rejected the three (3) Territorial Governors’ request for a 17 

ninety (90) day extension of the public comment period and instead, provided only a 18 

thirty (30) day extension; and 19 

WHEREAS, NMFS is also simultaneously conducting a 5-Year Coral Status 20 

Review on the same species of corals where critical habitat is being designated; and  21 

WHEREAS, NMFS has stated that its (5)-Year Coral Status Review will be 22 

completed in February 2022 and will contain additional information, including 23 

previously unknown data, on the listed corals; and 24 

WHEREAS, NMFS is also simultaneously developing a Recovery Plan for the 25 

ESA-listed Indo-Pacific corals, and will be convening a Recovery Planning Workshop 26 

with experts and stakeholders in May 2021 to gather additional information for the 27 

recovery status review and input on potential recovery actions and priorities; and 28 



3 

WHEREAS, due to the ill-timing of the proposed coral critical habitat 1 

designation, Guam will not have an opportunity to examine the necessary information 2 

gathered in the five (5)-Year Coral Status Review and the Recovery Plan before such 3 

designation; and 4 

WHEREAS, the ESA-listed fifteen (15) Indo-Pacific corals occur across a broad 5 

range spanning many nations, with U.S. waters comprising less than one (1) percent of 6 

their collective ranges; and 7 

WHEREAS, it would be of the best interest of the Government of Guam to 8 

promote and encourage the use of Best Scientific Information Available in order to 9 

make these types of important policy decisions; and 10 

WHEREAS, the current NMFS approach on designating coral critical habitat 11 

will not allow the Government of Guam the opportunity to properly identify critical 12 

habitat for those ESA-listed coral species found in their waters as a significant amount 13 

of relevant data and information is held by NMFS and not being made available for 14 

review; and 15 

WHEREAS, there are existing local regulations limiting coral take, as well as 16 

other regulations under the marine protected area programs, United States 17 

Environmental Protection Agency (USEPA) water quality standards, and local 18 

permitting and review system of proposed coastal development. These regulations 19 

already provide protection of ESA-listed corals and the federal coral critical habitat 20 

designation has the potential to stymie, through unnecessary and lengthy consultations, 21 

Guam’s economic development and aspirations, which are highly dependent on its 22 

coastal resources; now therefore, be it 23 

RESOLVED, that I Minaʹtrentai Sais na Liheslaturan Guåhan does hereby, on 24 

behalf of the people of Guam, extend its full support of the request by the Department 25 

of Agriculture to delay the current proposed coral critical habitat designation process 26 

until such time as the 5-Year Coral Status Review and Recovery Plan has been 27 

completed; and be it further 28 
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RESOLVED, that I Liheslatura supports the Department of Agriculture efforts 1 

to continue working in coordination with the Guam Coastal Management Program 2 

under the Bureau of Statistics and Plans, as well as NMFS in identifying critical coral 3 

habitat for Guam; and be it further 4 

RESOLVED, that the Speaker certify, and the Legislative Secretary attest to, the 5 

adoption hereof, and that copies of the same be thereafter transmitted to Honorable 6 

Michael F.Q. San Nicolas, Congressman, 117th United States Congress; Chelsa Muña-7 

Brecht, Director, Guam Department of Agriculture; Paul Doremus, Ph.D., Director of 8 

NOAA Fisheries (National Marine Fisheries Service); and to the Honorable Lourdes A. 9 

Leon Guerrero, i Magaʹhågan Guåhan. 10 

 
 
DULY AND REGULARLY ADOPTED BY I MINA'TRENTAI SAIS NA 
LIHESLATURAN GUÅHAN ON THE      DAY OF      . 
 
 
     
 THERESE M. TERLAJE AMANDA L. SHELTON 
 Speaker Legislative Secretary 
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BE IT RESOLVED BY I MINA′TRENTAI SAIS NA LIHESLATURAN 1 

GUÅHAN: 2 

WHEREAS, coral reefs are unique ecosystems that dominate the seascape 3 

in the near-shore marine environments of Guam that sustain our local island community 4 

livelihood by providing fishing areas, tourism, and a foundation for customary 5 

exchanges and cultural activities; and 6 

WHEREAS, climate change, land-based sources of pollution, and over-7 

exploitation threaten our coral reefs, and as such, warrant their protection; and 8 
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federal Endangered Species Act (ESA) on September 10, 2014, and seven (7) species 1 

are located in shallow waters of Guam, the Commonwealth of the Northern Mariana 2 

Islands (CNMI), American Samoa, and the Pacific Remote Island Area; and 3 

WHEREAS, NMFS determined that four (4) of the twenty (20) threatened coral 4 

species listed in 2014 are located in Guam’s shallow nearshore waters, including, 5 

Acropora globiceps, Acropora retusa, Acropora speciosa, and Seriatopora aculeata; and 6 

WHEREAS, on November 27, 2020, six (6) years after the coral species were 7 

listed, the NMFS gave notice through a proposed rule that critical habitat would be 8 

designated in the shallow nearshore waters of Guam, the CNMI, and American Samoa; 9 

WHEREAS, NMFS did not consult with Guam, the CNMI, or American 10 

Samoan governments prior to publication of the proposed rule; and 11 

WHEREAS, the Governor of Guam, Lourdes A. Leon Guerrero, the Governor 12 

of the CNMI,  Ralph DLG. Torres, and the Governor of American Samoa, Lemanu P. 13 

S. Mauga, sent a letter dated January 19, 2021, to the NMFS requesting a ninety (90) 14 

day extension to the public comment period in order to review the rule and associated 15 

supporting documents; and 16 

WHEREAS, NMFS rejected the three (3) Territorial Governors’ request for a 17 

ninety (90) day extension of the public comment period and instead, provided only a 18 

thirty (30) day extension; and 19 

WHEREAS, NMFS is also simultaneously conducting a 5-Year Coral Status 20 

Review on the same species of corals where critical habitat is being designated; and 21 

WHEREAS, NMFS has stated that its (5)-Year Coral Status Review will be 22 

completed in February 2022 and will contain additional information, including 23 

previously unknown data, on the listed corals; and 24 

WHEREAS, NMFS is also simultaneously developing a Recovery Plan for the 25 

ESA-listed Indo-Pacific corals, and will be convening a Recovery Planning Workshop 26 

with experts and stakeholders in May 2021 to gather additional information for the 27 

recovery status review and input on potential recovery actions and priorities; and 28 
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WHEREAS, due to the ill-timing of the proposed coral critical habitat 1 

designation, Guam will not have an opportunity to examine the necessary information 2 

gathered in the five (5)-Year Coral Status Review and the Recovery Plan before such 3 

designation; and 4 

WHEREAS, the ESA-listed fifteen (15) Indo-Pacific corals occur across a broad 5 

range spanning many nations, with U.S. waters comprising less than one (1) percent of 6 

their collective ranges; and 7 

WHEREAS, it would be of the best interest of the Government of Guam to 8 

promote and encourage the use of Best Scientific Information Available in order to 9 

make these types of important policy decisions; and 10 

WHEREAS, the current NMFS approach on designating coral critical habitat 11 

will not allow the Government of Guam the opportunity to properly identify critical 12 

habitat for those ESA-listed coral species found in their waters as a significant amount 13 

of relevant data and information is held by NMFS and not being made available for 14 

review; and 15 

WHEREAS, there are existing local regulations limiting coral take, as well as 16 

other regulations under the marine protected area programs, United States 17 

Environmental Protection Agency (USEPA) water quality standards, and local 18 

permitting and review system of proposed coastal development. These regulations 19 

already provide protection of ESA-listed corals and the federal coral critical habitat 20 

designation has the potential to stymie, through unnecessary and lengthy consultations, 21 

Guam’s economic development and aspirations, which are highly dependent on its 22 

coastal resources; now therefore, be it 23 

RESOLVED, that I Minaʹtrentai Sais na Liheslaturan Guåhan does hereby, on 24 

behalf of the people of Guam, extend its full support of the request by the Department 25 

of Agriculture to delay the current proposed coral critical habitat designation process 26 

until such time as the 5-Year Coral Status Review and Recovery Plan has been 27 

completed; and be it further 28 
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RESOLVED, that I Liheslatura supports the Department of Agriculture efforts 1 

to continue working in coordination with the Guam Coastal Management Program 2 

under the Bureau of Statistics and Plans, as well as NMFS in identifying critical coral 3 

habitat for Guam; and be it further 4 

RESOLVED, that the Speaker certify, and the Legislative Secretary attest to, the 5 

adoption hereof, and that copies of the same be thereafter transmitted to Honorable 6 

Michael F.Q. San Nicolas, Congressman, 117th United States Congress; Chelsa Muña-7 

Brecht, Director, Guam Department of Agriculture; Paul Doremus, Ph.D., Director of 8 

NOAA Fisheries (National Marine Fisheries Service); and to the Honorable Lourdes A. 9 

Leon Guerrero, I Magaʹhågan Guåhan. 10 

DULY AND REGULARLY ADOPTED BY I MINA'TRENTAI SAIS NA 
LIHESLATURAN GUÅHAN ON THE      DAY OF      . 

THERESE M. TERLAJE AMANDA L. SHELTON 
Speaker Legislative Secretary 
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